{

X St T L ) i N
an wss SEN GE BN BEE R B B B B BNE BB



LOUISIANA ARTIFICIAL REEF PLAN

Charles A. Wilson
Coastal Fisheries Institute
Center for Wetland Resources
Louisiana State University

Virginia R. Van Sickle
David L. Pope
Louisiana Geological Survey
Louisiana State University

Louisiana Department of Wildlife and Fisheries
Technical Bulletin No. 41

produceé by

The Louisiana Sea Grant College Program

November 1987



LOUISIANA
SEA GRANT
College Program

Louisiana State University
Baton Rouge. LA 70803-7507

This publication was produced by the Louisiana Sea Grant College Program, a part of the National Sea
Grant College Program maintained by NOAA, U.S. Department of Commerce, and by the state of
Louisiana. . : .




CONTENTS

LIST OF FIGURES . .

EXECUTIVE SUMMARY . . . . . . .-.
LIST OF ABBREVIATIONS USED
OVERVIEW

Introduction . e e e e e
Other Artificial Reef Programs e e e e e
U.S. Programs . . . . . .. .. ...,
Japanese Program .
Need for a Louisiana Art1f1c1al Reef Plan
Demonstration Projects . . .
Authority: The Loulslana Flshlng Enhancement Act

SITE SELECTION

Exclusion and Inclusion Mapping .
Geologic and Engineering Criteria .
Nonproprietary Mapping Sources .

MMS . ... ... ...
NGDC .
DNR e ..
Other data sources . .
Proprietary Data Sources
MMS . e e e
Offshore operators .....
Other data sources . . .
Data Collection and Correlatlon . e
User-Group Preferences . . e
Analysis of User-~Group Patterns .

Menhaden and Shrimp Industry Preferences .

Artificial Reef Planning Areas . .
Public Hearings .
Phase I Sites .
Phase II Sites

PERMITTING . .

Primary Agencies . . .« e e
U.S. Army Corps of Englneers e e e
U.S. Coast Guard . . e e e e .
iii

PAGE

vii

Xxiii

—

NN TN N -



CONTENTS (Continued)

Distance from navigation fairways .
Overall diameter of the reef complex .
Buoy identification

Waiver of marking requlrements ...
Other Affected Agencies

EPA Authority . . . . . . . . . .
Secretary of Commerce Authority .
USFWS' and" NMFS‘ Authority " . . . .
NPS Authority . . . . . . . . . . . .
Department of Defense Authority . . .
MMS Authority . . .
DNR Authority . . . . . . . . . .
Permit Application and Processing . .

IMPLEMENTATION

Procedures . . . . . . . . . . ...
Roles of Primary Participants

ACKNOWLEDGMENTS

REFERENCES CITED .

APPENDIX I: Members of the Louisiana Artificial Reef
Initiative

APPENDIX II: National Fishing Enhancement Act
APPENDIX III: The Louisiana Fishing Enhancement Act

APPENDIX IV: Coordinates of Artificial Reef Planning
Areas, Offshore Louisiana, Phase I

APPENDIX V: ‘Federal Regulations for Permlttlng Artificial
Reefs . . e e e .

APPENDIX VI: Permit Application Procedures Published in the
National Artificial Reef Plan .

- APPENDIX VII: Donation Agreement for Louisiana Art1f1c1al
Reef Plan .

iv

PAGE

28
28

32
32
33
33
34
34
- 35
35
35
39

39
41

45
47

53
57
69

83

87

97

125

——a



Figure

LIST OF FIGURES

Offshore Louisiana artificial reef planning areas
(Phase I) . . . . . .-.

South Marsh Island (146) planning area

Typical permit review process of the U.S. Army
Corps of Engineers-

U.S. Coast Guard buoying requirements for.
artificial reefs .

Page

18

19

24

30






I Ty I R TE N TR T G SE I IR I P S S S em— e

EXECUTIVE SUMMARY

The development of the oil and gas industry in the Gulf of Mexico
resulted in the creation of this country's most extensive artificial reef
system. Over 90% of the 4,000 mineral mining structures in the United
States coastal waters are located off Louisiana's coastline. Since the
first platform went into place in 1947, fishermen of Louisiana and
bordering states have recognized tﬂé fishing value associated with this
industry, and such structures are currently the destination of over 75%
of all recreational fishing trips originating in Louisiana. For over 40
years, Louisiana fishermen have benefited from the increased biological
activity associated with this unintentional artificial reef habitat.

Since these platforms are so commonplace off the Louisiana coast,
many citizens and management groups believe that they are permanent and
will always be available for fishing. This is, however, not thé case.
Already, 470 structures are estimated to have been removed from coastal
Louisiana, and by the year 2000, over 40% of the remaining oil and gas
structures in the Gulf of Mexico could be removed. This would represent
a major loss to Louisiana fishermen.
| It was, therefore, imperative that Loqisiana recognize this potential
loss of habitat and plan to offset it by either creating new artificial
reefs or presefving existing structures. Many U.S. states and Japan
already have artificial reef programs. Louisiana can profit from the
mistakes and successes of»these-other programs and build what could

become one of the largest artificial reef programs in the United States.
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Many coastal states already have well-developed artificial reef
programs. These programs have used many different types of materials to
create reefs, including rocks, cars, tires, trees, bridge rubbie, goats,
boxﬁars, and oil and gas structures. South Carolina, whose first docu-
mented artificial reef was initiated by a private individual in the early
1800s,.hasﬂnumeroﬁsnstate-supportedJartificial'reefs*both‘inshore and
offshore. In 1973, South Carolina formally established an artificial
reef program within the Recreational Fisheries Branch of the Department
of Marine Resources, and the state has been the permittee for all subse-
quent structures (Aska 1981; Artificial Reef Development Center 1985;
Barrett 1984; Schmied 1983; Sport Fishing Institute 1985).

| Florida has developed an active program sponsored by state, county,
and private organizations. Over 140 artificial reefs composed of a
variety of available material have beep established in state waters.
Recently, the state and some local groups have expreséed a willingness to
acquire and help bear the expense of moving oil and gas structures, as
they are retired, from the coast of Louisiana to Florida (Barrett 1984b;
Bohnsack and Sutherland 1985; Stone 1979).

Alabama's artificial reef program began in 1953 as a cooperaﬁive
program between state and private interests. Although the program lost
momentum in‘1979, it has since been revitalized. Alabama now has several
liberty ships and at least one oil And gas structure located off its
coast and is interested in obtaining additional oil and gas structures

"for futﬁre reefs. AlaBama received an artificial reef permit for a
300-square-mile area in 1987. Mississippi, Alabama, and Texas together

have another 25 permitted artificial reefs composed of various materials

(Swingle 1985).
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Between 1981 and 1983, Washington state allocated $3.7 million for
14 artificial reefs and three new fishing piers. Washington's program

continues to enjoy strong government support (Bohnsack and Sutherland

1985). . -

Japanese Program

Japan has by far the most impressive artificial reef program, on
which it spends millions of dollars per year. Japan's artificial reefs
are designed for either aquaculture or commercial fishing. In most
cases, the national government funds 50%-70% of the construction costs,
and local prefecture or private groups fund the remainder. The Japanese
develop different types of artificial reefs,'depending on the species
they wish to attract. They have made much of their information available
to artificial reef proponents in the United States. Japanese experts
consider oil and gas structures ideal reef materials very similar to the
fabricated structures the Japanese spend a great deal of money to build

(Bohnsack and Sutherland 1985; Mottet 1982; Sheehy and Vik 1982).

Need for a Louisiana Artificial Reef Plan

Louisiana peeds an artificial reef program and plan because

1. The inevitable removal of the oil and gas structures Louisiana
fishermen presently utilize will result in the loss of recrea-
tional and commercial fishing opportunities.

2. Other states are willing to receive retired Louisiana
structures,

3. User-group conflicts could increase if fishery habitat

decreases.




4. The loss of existing oil and gas structures could lead to a
reduction in current charter-boat operations, as well as
potential tourism and coastal development opportunities.

5. Haphazard and uncoordinated siting of artificial reefs would
seriously impact Louisiana's net fisheries and others to whom
unmarked bottom obstructions would pose a hazard.

The National Research Council's recent study on disposition of oil
and gas structures indicates that an average of 100 oil and gas platforms
are scheduled for removal from U.S. waters each year for the next 15
years (Lee 1985). By the year 2000, approximately 40% of all existing
structures offshore of Louisiana will become unproductive; under present
MMS regulations,'they must then be removed (Lee 1985; National Research
Council 1985).

Loss of Louisiana's o0il and gas structures could have several
adverse consequences. These comsequences could inciude a significant
decrease in recreational and commercial fishing and thus a potentially
negative economic impact on coastal communities. Fishermen might shift
their efforts from offshore to the already stressed inshore fishery
stocks, leading to greater competitioﬁ and conflict bgtween user groups.

Loss of existing o0il and gas structures could also affect the
charter-boat industry along the coast. Likewise, without a well-planned
program for artificial reef development, the state will not share in
potential increases in tourism and charter-boat fishing promoted by other

states with artificial reef programs (Hardison 1982).
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Demonstration Projects

Several demonstration projects supported by the oil and gas industry

have heightened interest in the use of oil and gas structures as artificial

reefs: . -

. In 1980, Exxon towed a 2,200-ton submerged production system
structure 300 miles from the Louisiana coast to a preselected
site permitted by the Florida Department of Natural Resources.

L In 1982, a Tenneco structure was removed from the coast of

Louisiana, towed 275 miles, and placed off of the coast of
Pensacola, Florida, approximately 22 miles from the coastline
(Bohnsack and Sutherland 1985; Ditton and Falk 1981; Frishman
1982).

L] In 1983, Marathon 0il Company towéd a 1,650~ton oil pla;form
220 miles from the coast of Louisiana to an artificial reef
site 50 miles south-southeastvof Mobile Bay off of.Alabama.

The Alabama Department of Conservation and Natural Resources
was the permit recipient for this project.

. On October 2, 1985, two Tenneco structures were towed 920 miles

from Louisiana to a site 1.5 miles off of Dade County, Florida.

Authority: The Louisiana Fishing Enhancement Act

The first step in providing authority for a Louisiana program was to
enact enabling legislation. The Louisiana Fishing Enhancement Act (Act
100-1986), signed into law on June 25, 1986 (Appendix III), provides for
the following:

1. Establishment and administration of the Louisiana Artificial

Reef Development Program




2. Creation of the Louisiana Artificial Reef Council, consisting
of the
L Secretary, Louisiana Department of Wildlife -

and Fisheries' (Chairman)

Dean, Center for Wetland Resources, Louisiana
State. University..
L Director, Louisiana Geological Survey
3. The roles of the Louisiana Department of Wildlife and
Fisheries, the Center for Wetland Resources, the Louisiana
Geological Survey, the Louisiana Sea Grant College Program, and
the Louisiana Artificial Reef Initiative
4. Establishment of the Artificial Reef Development Fund to
provide mﬁnies for program development, operation, and research
5. Development of the Louisiana Artificial Reef Development Plan
and its legislative approval (this document)
6. Establishment of the state of Louisiana as the permittee for
| artificial reefs developed under the plaﬁ and appointment of
the Louisiana Department of Wildlife and Fisheries as agent for
the state
7. Relief of the state, donors, and other participants in the
program from liability, provided the terms and conditions of
the federal artificial reef permits are met
The Louisiana Artificial Reef Plan contains the rationale and
procédures for the implementation and maintenance.bf the state artificial

reef program. The plan is intended to serve as a flexible working

document that will be periodically updated through the Council on the

basis of the results of operation.




SITE SELECTION

Proper development and implementation of an artificial reef program
for Louisiana requires an understanding of the legal, technical, social,
and economic aspects "of developing and maintaining artificial reefs in
state and federal waters off Louisiana.

Provisions of the plan are applicable to all territorial waters and
the Exclusive Economic Zone (EEZ) off the coast of Louisiana to the
international boundary. In effect, this area comprises the zone defined
by extending the eastern and western boundaries of the state to the
international boundary.

This plan provides guidance for artificial reef development in both
state and federal waters. One intent of the plan is to help prevent
haphazard construction of artificial reefs; all Louisiana artificial
reefs should be developed consistent with this plan. To accomplish this,
LARI delineated planning areas on the basis of a coﬁbination of exclusion
mapping and site-selection screening described below. Any additional
planning areas added in subsequent phases of the program will be selected
_through a similar process..

The Louisiana Artificial Reef Plan uses the following terms:

Reef planning area. Planners used exclusion and inclusion mapping

to outline the perimeters of general areas within which
artificial reefs will be located. Within a reef planning area
will be located complexes composed of reef units.

Artificial reef complexes. An aggregation of artificial reef units

planned and placed within an artificial reef planning area
constitutes an artificial reef complex. The space left between

artificial reef units and the sizes of artificial reef complexes




will be determined on a case-by-case basis. However, the area
of an artificial reef complex generally will not exceed 0.75
mile on each side. If the side of a complex isllimited to less
than 0.75 mile, the Coast Guard will require only a single buoy
in or near the center of the complex. The artificial reef
complex will be'the“site'designated”in’gn'artificial reef

permit.

Artificial reef unit. A set of structures planned and placed at a
specific site within an artificial reef complex constitutes an
artificial reef unit. A permit application to the COE for an
artificial reef site should include a description of several
artificial reef units. It is anticipated that completed

artificial reef units will be composed of five to six o0il and

gas structures.

The artificial reef plan for Louisiana includeé three categories of
reef development: (1) reefs for recreational fishing established within
a 25-mile radius of the popular boat landings and facilities of Louisiana,
(2) reefs to help promote and enhance recreational and commercial fishing
and sport diving between 25 and 75 miles offshore in depths of 200-400

feet, and (3) reefs established to provide deep-water sanctuaries for

important marine fishes.

Exclusion and Inclusion Mapping

The selection of the artificial reef planning areas identified for
Phase I of the state program began with exclusion mapping efforts that
eliminated areas in which reefs could not be established for a variety of
reasons. Planners utilized a sgriés of Gulfwide exclusion maps developed

by the Sport Fishing Institute that provide information on population
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centers, areas used as navigation fairways, and bottom type (Myatt and
Ditton 1986). Personnel at Louisiana State University (LSU) developed

more detached maps showing the locations of fishing grounds, bottom

obstructions, muddy -areas, slide-prone areas, and present oil and gas

exploration activities. Such areas include navigation fairways, trawlable
bottoms traditionally used by the commercial fishing industry, pipeline
corridors, restricted military zones, existing live bottom areas (e.g.,
‘coral reefs), and other areas that are unsuitable for reefs because of
bottom type and hydrological conditions (Christian 1984a; D'Itri 1985;
Myatt 1985; Sport Fishing Institute 1985; Swingle 1985). A collection of

wall maps incorporating the results of exclusion mapping is available at

the LSU Center for Wetland Resources.

Geologic and Engineering Criteria

Before obsolete oil and gas platforms and other "materials of
opportunity” can be sited as artificial reefs offshore of Louisiana,
natural (geologic) and man-made features must be identified and evaluated
so that their possible impacts on the stability or function of artificial
reefs can be assessed. Geologic and man-made features, commonly referred
to as "hazards," are identified and assessed from data acquired through a
variety of geophysical surveys that provide a comprehensive acoustical
picture of the seafloor morphology and the underlying shallow'stratigraphy
a;d structure. The seafloor and subbottom data obtained from geophysical
surveys may be correlated directly with the surface and subsurface
geologic and engineéring properties of reef-site sediments obtained by
bottom sampling, geotechnical borehole measurements, and core analysis.
Combined with data from computerized ship navigation, the geophysical and

geotechnical data provide accurate geologic information on the seafloor

11




and subbottom that can be used to identify geologic and man-made hazards

(Ploessel and Campbell 1980; Bouma 1981; Prior 1984; Prior and Coleman
1984).

Numerous high-resolution geophysical surveys and geotechnical

borings and cores have been obtained offshore of Louisiana by federal

. agencies,

These data have been obtained (1) to assess strategic minerals and other
resources on the continental shelf, (2) to identify areas on the conti-

nental shelf of potential archaeological significance, (3) to assess

geologic engineering hazards to platform and pipeline installation for

0oil and gas exploration and development, and (4) to further geologic and

oceanographic research projects. Although most of this data is propri-

etary, a considerable portion is within the public domain. Sources of

proprietary and nonproprietary data identified for the proposed artificial

reef planning areas are described below.

Nonproprietary data sources

MMS. Nonpropriefary geophysical, geologic, and cartographic data
available from the MMS in New Orleans include high-resolution geophysical
data with survey trackline maps and technical reports, offshore area/lease
block maps, bathymetric maps, pipeline and platform location maps,
numerous technical reports and environmental impact statements, and
visuals (various maps that illustrate bottom sediment type, oceanographic
currents, shrimp trawling areas, etc.).

NGDC. Nonproprietary geophysical and geologic data available from
the National Geophysical Data Center (NGDC) in Bgulder, Colorado, include

high-resolution geophysical data with survey trackline maps and technical

e e
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reports; bathymetric data; magnetics data; numerous logs of cores, grab,
and dredged samples; and geotechnical borings.

DNR. Nonproprietary data available from the Louisiana Department of
Natural Resources (DNR) include latitude/longitude coordinates and
well-status information for drilling and production facilities in Louisiana
territorial waters. This information will be used to prepare location
maps showing where "shell pads" were utilized to prevent drilling barges
and production facilities from sinking into the soft, muddy sediments.

The firm substrate offered by the shell pads has proved to be an effective
fish attractor in an otherwise soft-bottom environment. The shell-pad
location maps will be prepared for use by nearshore and inland fishermen.

Other data sources. Additional nonproprietary data available

include published research papers, technical reports, and other publica-
tions, as well as detailed bathymetric and seafloor morphologic "and

sediment maps.

Proprietary Data Sources

MMS. In addition to nonproprietary data, MMS files also archive
proprietary data. Although these data méy not be released without the
permission of the respective offshore operators, they may be inspected by
authorized representatives of the state. These data are required of the
offshore operators to ensure compliance with federal regulations con-
cerning exploration, development, and construction on the outer conti-
nental shelf. Proprietary data archi%ed at MMS include high-resolution
and deep-penetration geophysical data, geotechnical borings and technical
reports, and archaeological, hazard, and pipeline side-scan sonar'and
magnetometer survéys and technical reports. The proprietary data at MMS

can be used as a supplementary data base for those lease blocks within

13




artificial reef Planning areas for which no nonproprietary data is

available.

Offshore operators. Numerous offshore operators engaged "In 0il and

gas exploration and development on the Louisiana continental shelf have
obtained large quantities of high-resolﬁtion geophysical data; geotechnical
borings and- cores; archaeologicar;'hazar&;“and pipeline surveys; and
platform and pipeline location maps. Proprietary data will generally be
requested from participating offshore operators who have leases for

blocks within the proposed artificial reef planning areas for which

nonproprietary data is not available.

Other data sources. Additional "nonexclusive" proprietary geophysical

data from several geophysical surveying companies are also available for
certain areas offshore of Louisiana, although these data are generally
rather expensive. Also, atlases of the éeafloor sediments and fheir
general engineering properties offshore of Louisiana have been published

by McClelland Engineers and are available for purchase.

Data Collection and Correlation

Once the data are identified and located through the procedures

outlined above, copies are made or purchased. The geophysical and

geotechnical data are used to compile information on the geologic and

man-made hazards on the seafloor that must be avoided. Features mapped

from the geophysical, geotechnical, and cartographic data that are
considered "hazards" include faults, gas pockets and vents, sediments of

low bearing capacity, irregular and steep seafloor topography, active and

relict channels, scarps, salt diapirs, natural reefs, pipelines, pPlatforms,

sub-sea production facilities, unstable areas on the seafloor susceptible

to landslides (i.e., Mississippi delta region), and others. Planners use

14
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these maps to determine the most suitable sites for artificial reefs
within the proposed planning areas.

Once a suitable site is selected and materials identified, a élace-
ment pattern/design is constructed that will optimize both stability and

habitat-enhancement goals (Sport Fishing Institute 1985).

User-Group Preferences

Analysis of User-Group Patterns. The use patterns of recreational

fishermen, commercial fishermen, and sport divers were analyzed in an
effort to select areas that participants in the artificial reef program
would prefer. Several available sources of data document user-group
patterns. The Sport Fishing Institute published a doéument that expl&ins
exclusion mapping to maximize artificial reefs for recreational fishermen
in the Gulf of Mexico (Myatt and Ditton 1986). This report discusses
recreational user-group patterns in four population centers--New Orleans,
Houma, Lafayette, and Lake Charles. It lists the locations of public
boat launches, numbers of boats in the areas, and water-depth patterns
offshore at these respective population centers. In general, Myatt and
Ditton (1986) report that recreational fishermen are willing to travel
some 25 miles from their departure points. This finding is based on boat
size, fuel conﬁumption, and phone interviews of recreational fishermen.
In a separ;te study, the MMS collected data from offshore petroleum
platform operators (Ditton and Auyong 1984). Operators on the platforms
were given questionnaires concerning the types of boats, number of
fishermen, and types of fish being caught off various structures.
Analysis of these data confirms the Myatt and Ditton finding that, in
general, recreational fishermen fished an average of 25 miles from shore.

Average distance from shore varied by region from 29 miles on the western

15



side of the state to 12 miles off the New Orleans area. The MMS study

revealed a similar pattern for charter fishermen, scuba divers, and

commercial fishermen, although these groups were willing to ga'farther
offshore than recreational fishermen. The MMS study found that, in

general, charter fishermen were willing to go 16-40 miles offshore, scuba
. divers 19-47 miles. offshore, and commercial fishermen 23-72 miles offshore.

Menhaden and shrimp industry preferences.

In assessing user-group
data, planners also had to consider both the menhaden and shrimp fisheries

off Louisiana. Menhaden industry representatives reported that they

operate generally within 5-10 miles of shore fairly uniformly along the

coast. However, they indicated that if the state wished to place artificial

reefs within this range of the shoreline, they would help the Council

select specific sites not heavily fished during the menhaden season.

Representatives of LARI also consulted with members of the.shrimp

industry. The Louisiana Cooperative Extension Service coordinated two

meetings in Lafitte and Galliano between shrimp fishermen and council

members. Shrimping industry representatives indicated that in general

they had no objections to the Lou151ana Art1f1c1al Reef Program if they

were involved in the specific site-selection process. After reviewing

the proposed sites shown in Figure 1, the shrimping representatives

provided specific input concerning which areas within these sites would

be acceptable. Future siting activities should include immediate contact

with the shr1mp1ng industry through the marine advisory service of the
Loulslana Cooperatlve Extension Service.

In general, shrimpers'strongly preferred that artificial reefs and

reef complexes be sited where existing structures are located. Inter-

estingly, shrimpers will drag to within 0.25 mile of a structure because

16




these areas tend to be more productive. We anticipate that most, if not

all, artificial reefs will be placed in areas where oil and gas structures

and other obstructions now exist.

-

Artificial Reef Planning Areas

.Site selection for Louisiana's Artificial Reef Program will occur in
multiple phases. Upon completion of the exclusion and selection mapping,
the sites most suited for reef construction during Phase I were identified
(locations listed in Appendix IV; Figures 1 and 2). These selections
were based on the best available scientific information and comments

obtained from user groups, the o0il and gas industry, and other federal

and state agencies.

Public Hearings

Public hearings were held at the following times and locations to

obtain additional information concerning user-group preferences for reef

sites:

Houma: February 26, 1987
7:30 p.m., East Park Recreation Center

Chalmette: March 5, 1987
7:30 p.m., Police Jury Meeting Room
St. Bernard Police Jury Office
Government Complex

Lake Charles: March 9, 1987
7:30 p.m., Police Jury Meeting Room
Calcasieu Policy Jury Office
Government Complex

17
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130 A Shell Offshore, Inc.
130 B Shell Offshore, Inc.
130 C Shell Offshore, Inc.
130 D Shell Offshore, Inc.
130 E Shell Offshore, Inc.
136 B ‘Conoco, Inc.
137 A Conoco, Inc.
.146 A Cities Service Co.
149 A Shell Offshore, Inc.

Figure 2. South Marsh Island (146) planning area.
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As a result of these hearings, the south Timbalier pPlanning area

(no. 6, Figure 1) was added off the Fourchon/Timbalier coastline. These
hearings also provided detailed and valuable information regarding-which

specific areas and platforms fishermen preferred. Ideas on the buoying

of sites, descriptions of the depth and profile of reef that scuba divers

prefer, and many other types. of information were obtained at the hearings.

Virtually all of the comments obtained supported the concept of an

artificial reef plan for Louisiana. Many interest groups felt that a

centrally coordinated state plan was critical to preventing artificial

reef development from deteriorating into haphazard ocean dumping off the

Louisiana coast.

Phase I Sites

For several reasons, Phase I will fécus on areas of the fe@eral
outer continental shelf (OCS) where water depths are greater that 90
feet. Because the enabling legislation does not provide a state budget
for the program, i£ must develop an independent funding base. This wili
depend upon oil and gas companies donating a portion of their savings

realized through their participation in the program. Therefore, money

will have to be generated from the offshore program to fund the development

of a nearshore and inshore program. Additionally, the first few years of

Louisiana's plan will be a learning proceés, and slight errors in placement

will have less impact in the greater depths of the Phase I areas than

they would inshore.

Phase II Sites

- Phase II of the program will include the establishment and mainte-

nance of artificial reefs in state waters. Presently, there are still

20
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numerous shell pads, wellheads, and the remains of jackets from inshore
oil and gas activities that can provide cores for reef habitats.

The first step in developing the inshore program will be~to map all
of the inshore obstructions known to exist. The Louisiana Department of
Wildlife and Fisheries (LDWF) will publish these maps and provide them to
fishermen. The state will next determine which of these obstructions
would be most effective as reefs. Whether it would be more valuable to
enhance shell pads with more shell or to use concrete rubble and other

available materials through the_oil and gas industry are among the

questions that must be answered.
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PERMITTING
This section presents a general overview of the regulatory authorities
involved in permitting artificial reefs. Much of the informat+on Qas
taken from a guide by Richard Christian (1984b) of the Artificial Reef
Development Center in Washington, D.C. Christian compiled information
for the guide by reviewing existing artificial reef programs and contacting

appropriate agency administrators at the regional and national levels.

Primary Agencies

At least two agencies are directly involved in issuing permits for
artificial fishing reefs in federal waters: the COE and the U.S. Coast
Guard. These highly decentralized agencies have regional decision-making
capabilities, and agency-promulgated rules and regulations are thus
subject to interpretation by the regional district authorities. Aé a
result, permits are considered on a case-by-case basis within the agency's
legislatively ﬁandated authority. Approval of an application depends on
regional or site-specific variables as well as the physical characteristics
of the material to be used for reef construction. In some cases, the
necessary permits may be obtained within a minimal amount of time (U.s.
Dept. Commerce 1985). However, as in the case of the Texas Liberty Ship

Reef Program, the permit process may be hindered by unforeseen delays.

'U.S. Army Corps of.Engineers

A permit from the COE is the primary certificate of approval for
establishing the reef (Figure 3). Applications for these permits are
open for review and comment through public notice and notices sent
directly to state and federal agencies or concerned private interests at
the discretion of the COE district engineer. Several federal agencies
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Application
received,

acknowledged,

and processed

Applicant Submits |
Engineer Form 4345 NN
to District Office

Public Notice

Normal 30-day
comment period
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| Indiviguals

__| Special Interest Groups

| Local Agencies
State Agencies
Federal Agencies

Permit
Issued

Applicant signs
and returns
with fee

' Application reviewed by Corps
and other interested agencies,
organizations and individuals

Public Hearing

~ Evaluation Factors may be held
Application * Conservation
» Economics
approved « Aesthetics

* Environmental Concerns
« Fish and Wildl#fe values

* Flood damage prevention
» Wellare of the General Public
« Historic values

* Recreation

 Land Use

» Water supply

» Water quality

« Navigation

« Energy needs

Application denied . ?::‘;ypmduabn

Figure 3. Typical permit review.process of the U.S. Army Corps. of
' Engineers (from U.S. Army Corps of Engineers 1977).
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may indirectly participate in the permit process through COE solicitation
of evaluation and comment. In the territorial sea, state authorization
precedes federal approval of applications. Up to 12 federal aad state
agencies may review a permit application before it is approved. The
number and type of reviewing groups, organizations, or agencies varies
according to the material to be used and site-specific variables (U.S.
Dept. Commerce 1985).

All pertinent information regarding the COE permit program was
published in the "Final Rule for Regulatory Programs" in the Federal
Register, Vol. 51, No. 219, November 13, 1986, under Title 33 CFR, parts
320 through 330 (Appendix V). These rules and regulations incorporate
authorities mandated to the COE as set forth in public law. A permit to
site a structure to be used.as an artificial fishing reef is granted by
the COE under Section 10 of the Rivers and Harbors Act of 1899 (33 U.S.C.
403). Section 10 authorizes the COE to prohibit the obstruction or
alteration of any navigable waters of the United States. Section 4 of
the Outer Continental Shelf Lands Act of 1953 (43 U.S.C. 1333[£f]) extends
‘this authority to artificial islands and fixed structures on the outer
continental shelf (beyond the territorial sea). Hence, a Section 10
permit is required for structures in either the territorial sea or beyond
on the outer continental shelf.

Structures placed withiﬁ the territorial sea must also comply with
Section 404 of the Clean Water Act of 1972 (PL 92-500; 33 U.S.C. 1344).
Regulations promulgated under Section 404 (33 U.S.C. 1344) require that a
COE permit be obtained before dredge or fill material is discharged into

any of the navigable waters of the United States and stipulate state
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certification of discharge projects. The term "discharge of fill material"
is defined in 33 CFR 323.2(1).

States are provided an opportunity to veto COE approvals -under
Section 401 of PL 92-500 (33 U.S.C. 1251g). State consistency certifica-
tion is also requiréd under approved Coastal Zone Management programs.

This authority stems from Section-307(c)(3)"of the Coastal Zone Management
Act of 1972 (PL 92-583; 16 U.S.C. 1463). |
Much of the authority for administering the COE's permitting process

has been delegated to the separate district engineers through 33 CFR
320.1(a)(2).

U.S. Coast Guard

¢

After the required COE permit is obtaihed, a reef sponsor must next
apply to the U.S. Coast Guard to establish private aids to navigation.
The Coast Guard exercises regulatory authority over artificial reef
structures to ensure that obstructions in U.S. waters are properly marked
for the protection of maritime navigation (this authoritf is granted the
Coast Guard under 43 U.S.C. 1333[e], 14 U.S.C. 81-87, and 33 CFR, parts
64-66). Under 43 U.S.C. 1333(e), the secretary of the department in
which the Coast Guard is operating has the authority to "promulgate and
enforce such reasonable regulations" with respect tp aids to navigation.
Further, under 14 U.S.C. 81, the Coast Guard is given authority to
establish and maintain a system aiding navigation for commerce and the
armed forces. Under 14 U.S.C. 83-85, penalties afe prescribed for
establishing unauthorized aids to maritime navigation, for interference
with aids to navigation, and for failure to comply with the rules and

regulations set forth in 33 CFR parts 64 and 66 (Appendix VI).
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Most important to reef builders, under Section 86 of 43 U.S.C., the
owner of an obstruction is held liable to the United States for the cost
of such marking "until such time as the obstruction is removed~or its
abandonment legally established-or until such earlier time as the
Secretary may determiﬁe." Myatt (1984) estimates buoy costs to range
from $300 to $13,000 and annual maintenance costs to average approximately
$1,000 per year.

Regulatory authority is delegated to the Coast Guard district
commander (within the confines of his respective district) under 33 CFR
66.01-3. At the recommendation of the COE district engineer, the district
commander will decide, on a case-by-case basis, if marking is required
(33 CFR 64.30) and the type, number, and description of the required
markings (Sec. 64.20-1).

Artificial reefs are classified as obstructions to navigation and
must be marked in accordance with current U.S. Coast Guard Eighth District
"Guidelines for marking submerged artificial structures in the Gulf of
Mexico." The following criteria are general guidelines; specific decisions
regarding each reef site are made on a case-by-case basis. As part of
the permitting process, the reef permit holder is required to use "Private
Aid to Navigation Application Form CG-2554" to apply to the Eighth
District, U.S. Coast Guard, New Orleans, Louisiana, for approvals for
marking each reef site. In general, three factors determine the marking

requirements for artificial fishing reefs:

1. distance from navigation fairways
2. diameter of the reef complex
3. minimum clearance between the top of the reef structure and the

water surface
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Each requirement is discussed below.

Distance from navigation fairways. If an artificial reef is located

within 500 yards of a fairway, channel, or anchorage area, a guick-flashing,
lateral (i.e., red of green) marker is to be placed between the edge of

the reef and the fairway (see Figure 4A). This marker is in addition to
‘any. yellow buoy required -for locating-the reef complex. The reef complex
must be located at least 2 miles from fairways, channels, or anchorages

for any waiver request to be considered by the U.S. Coast Guard.

Overall diameter of the reef complex. The size of the complex is

determined by the widest dimension of the actual submerged structure.
Reef marking requirements are divided into three size categories:

1. Reef complexes of up to 0.5 mile from the center with less than
85 feet of water clearance are required to have one lighted,
6-second, yellow, special-purpose buoy located at the center of
the complex. Reefs with more than 85 feeﬁ, but less than 200
feet; of water clearance are required to have one unlighted,
yellow, special-purpose buoy located at the center of the
complex. A complex with more than 200 feet of water clearance
over the structure is not required to have any markers
(Figure 4B).

2. Reef complexes extending from 0.5 to 1.0 mile from the center
with less than 85 feet of water clearance are required to have
one lighted, 6-second, yellow, special-purpose buoy on each
corner of the reef complex. Complexes with more than 85 feet,
but less than 200 feet, of water clearance are required to have

one unlighted, yellow, special-purpose buoy on each corner of

the reef complex. Complexes with more than 200 feet of water
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clearance over the reef structure are not required to have any
marker (Figure 4C). |

3. Reef complexes extending over 1.0 mile from center with less
than 85 feet of water-clearance are required to have one
lighted, 6-second, yellow, special-purpose buoy on each corner
of the reef complex. Additional yellow buoys are to be located
at 1.0-mile intervals around the circumference of the reef
complex, as determined by tﬂe Eighth District, U.S. Coast
Guard. Reef complexes with more than 85 feet, but less than
200 feet, of water clearance are required to have one un-
lighted, special-~-purpose buoy on each corner of the reef
complex. Additional unlighted, yellow buoys are required at
1.0-mile intervals around the circumference of the complex as
determined by the U.S. Coast Guard. Reef complexes with more
than 200 feet of water clearance over the reef structure are

not required to have any marker (Figure 4D).

Buoy identification. The Eighth District, U.S. Coast Guard, will

assign an identification number to each buoy on the returned copy of the
approved fPrivate Aid to Navigation Application Form (CG-2554)." This
assigned number will consist of the letters "FR" (for "fishing reef"),
followed by LA (for Louisiana), and an assigned number (e.g., FR-LA-1).
Lafger reefs requiring more than one buoy will have letter suffixes
assigned to identify each buoy. The assigned number will be displayed at
least once on each buoy, in block lettering of contrasting color; The
identification must be at least 3 inches high, larger if buoy space

permits. There are no Coast Guard limitations concerning other markings
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U.S. Coast Guard buoying requirements for artificial reefs:
(A) requirements for reef complexes within 500 yards of a
fairway, channel, or anchorage area; (B) requirements for
reef complexes of up to 0.5 mi from the center;

(C) requirements for reef complexes extending from 0.5 to
1.0 mile from the center; and (D) requirements for reef
complexes extending over 1.0 mile from the center.

Figure 4.
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(such as program logos) on the buoys, but they must not interfere with
the assigned Coast Guard identification number.

Waiver of marking requirements. Marking requirements for each reef

complex, and requests to waive Tequirements, will be determined on a
case-by-case basis by the Eighth District, U.S. Coast Guard. Current
guidelines for granting waivers of marking requirements are as follows:
A waiver of lighted buoy requirements may be granted for reefs with over
50 feet of water clearance. A waiver of marking requirements may be
granted for reefs with over 85 feet of water clearance once the reef is
charted on navigational charts.
The following requirements must be met for a waiver to be considered:
1. The reef structure must be over 2 miles from fairways,

channels, and anchorages.

2. The reef must have a minimum of 50 feet of water clearance.
3. The entire reef complex must be adequately marked and charted.
4, The individual reef structure must be part of an overall reef

plan involving a number of reefs.
5. There must be no history of deep-draft traffic through the
area.
The Coast Guard suggests that reef sponsors contact the district
Coast Guard office early in the process so that the marking requirements
can be approximated and the cost considered in deciding whether the reef

should be constructed.

Other Affected Agencies

Other agencies may play an indirect role in the processing of COE
permits. These agencies become involved through authorities outlined in

public laws relating to the COE authority and through special interests
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of national and regional concerns. The final decision of whether to
issue or deny a permit will be the result of comments from state and
federal agencies obtained through the public notice procedure.-~ The
agencies that may be "involved im this procedure include, but are not
limited to, the U.S. Environmental Protection Agency (EPA), the National
Parks Service (NPS) (through the Advisory Council on Historic Preserva-
tion), the Department of Defense, the MMS, the U.S. Fish and Wildlife
Service (USFWS), the National Marine Fisheries Service (NMFS), and state

agencies (e.g;, DNR, Department of Culture, Recreation and Tourism).

EPA Authority

Some discrepancy occurs within the laws granting authority to the
EPA for the permitting of artificial reef structures. In general, the
EPA acts only as a review agency for COE permits. Typically, the EPA
will not require a separate permit if the structure is intended for
fisheries enhancement and the reef materials do not violate water-quality
standards (Casselbaum 1983; Rogers 1983; Vickery 1983). The EPA reviews
permits using criteria developed for the EPA permit program for ocean
dumping and the permit program for the National Pollution Discharge and
Eliminations Systems (NPDES). Under Section 122.3(b) "of 40 CFR, materials
regulated under Section 404 (33 U.S.C. 1344) of the Clean Water Act are

excluded from NPDES permit requirements.

Secretary of Commerce Authority

The Secretary of Commerce, acting through the National Oceanic and
Atmospheric Administration (NOAA) and the NMFS, is authorized to administer
Section 302 of the Marine Protection Research and Sanctuaries Act of 1972

(PL 92-532; 16 U.S.C. 1431). Section 1431 of 16 U.S.C. authorizes the
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Secretary of Commerce ﬁo designate areas within the oceans and the Great
Lakes as sanctuaries for the purpose of preserving or restoring such
areas for their conservation, recreational, ecological, or aesthetic
values. Activities within a designated sanctuary are allowed only if

NOAA certifies that those activities are consistent with the regulations

of the-sanctuary. -

USFWS and NMFS Authority

Under the Fish and Wildlife Coordination Act of 1956 (16 U.S.C.
760c-760g) and the Reorganization Plan No. 4 of 1970, any agency that
proposes to control or modify any body of water must first consult with
_ the USFWS, NMFS (as appropriate), and the head of the state agency
managing the fish and wildlife resources of the affected state.

The USFWS and NMFS also share responsibilities under the Endangered
Species Act (16 U.S.C. 1531. et. seq.) to conserve threatened and en-
daﬁgered species and the ecosystems on which those species depend.
Activities should not jeopardize, destroy, or adversely modify habitat of

species covered by the Endangered Species Act.

NPS Authority

The NPS, acting through the Advisory Council on Historic Preserva-
tion, may voice concerns if a site selected could be of particular -
archeological or historical significance. Under the Historical and
Archeological Data Act of 1974 (16 U.S.C. 469 et. seq.), the Secretary of
the Interior may take action necessary to recover and preserve any data

of significance before a project begins.
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- Department of Defense Authority

A number of restricted areas, danger zones, and prohibited areas in
the oceans are set aside for safety or the security of the U.§. Na?y,
U.S. Air Force, or National Aeronautics and Space Administration
(Goode 1985). The Department of Defense may become involved if a proposed
artificial reef site falls within military stipulation areas. Some areas
may be more sensitive in regard to military operations, especially when

metal is to be used in reef construction.

MMS Authority

The MMS reviews artificial reef applications with respect to areas
of prospective development of hydrocarbons and other mineral resources.
The MMS might object if reef construction could prohibit or interfere

with the effective extraction of mineral resources.

DNR Authority

The Coastal Zone Management Division of DNR issues coastal-use
permits for activities in state waters and reviews activities in federal
waters that have a direct and significant impact on state waters for
consistency with program guidelines. This state artificial reef plan
will be reviewed for consistency by the Coastal Management Division, and

its findings will be incorporated into the program.

Permit Application and Processing

The procedure for obtaining the necessary permits to establish an
artificial reef is somewhat confusing because of the lack of interagency
communication or agreements on specific standards and criteria for
artificial reef implementation. Although artificial reefs have been used

in the United States for many years, interpretation of the general laws
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and rules and regulations has varied from case to case. In some instances,
interpretation has varied between agencies or even between the regional
offices of those agencies. - .

.The NHFS Office’ of Marine Recreational Fisheries in Tampa, Florida,
has been working with the COE District Office in Jacksonville, Florida,
to. develop. criteria to be incorporated-into a general permit for artificial
reefs (Schmied 1983). As a result, the COE District Office in Jacksonville
has recently issued a public notice and draft of a General Permit,

SA J-50, for artificial fishing reefs and fish attractors proposed to be
sited in the waters of Florida, the Commonwealth of Puerto Rico, the U.S.
Territory of the Virgin Islands, and in the adjacent waters subject to
U.S. jurisdiction.

The general procedure for obtaining a reef permit is outlined in
Figure 3. Following this procedure, the applicant first notifies the COE
district engineer and asks for a pre-application consultation for a
Section 10 permit identifying all the agencies and public interest groups
(e.g., sport and commercial fishermen) that may become involved in the
review process. It is particularly important for the applicant to
consult the Coast Guard district office at this stage because the marking
requirements may prove to be costly to the project iﬁ the long run.

The COE will make recommendations to the Coast Guard with regard to
establishing private aids‘to navigation. The applicant is responsible
‘for contactiné the Coast Guard district éommander and submitting an
application, Form CG 2554, to establish private aids to navigation. This
permit is typically issued without delay. After the necessary permits

have been obtained and the reef has been placed, the permittee is solely
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responsible for maintenance costs and making routine inspections to

verify that the required markers remain in place.
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IMPLEMENTATION

Procedures

This state plan, approved by the Louisiana Artificial Reef Council

and the Senate and House Natural Resources Committees, will be imple-

mented under the leadership of the LDWF. The following concurrent

actions are required to initiate the implementation process:
1. Permit applications must be prepared and submitted to the
appropriate state and federal agencies.
2. Public notice must be given to oil and gas operators in both
state and federal offshore waters. This will be accomplished
by sending a letter to all members of the Offshore Operators
Committee inviting their participation. A separate letter will
be sent to the Mid-Continent 0il and Gas Association to solicit
the participation of oil and gas companies operating in state
waters.
Materials will be accepted or rejected for use as artificial reefs
on a case-by-case basis by consensus of the Louisiana Artificial Reef
Council. A donation agreement will then be signed by the Secretary of
the LDWF or his designee and an authorized representative of the company,
organization, or individual donating the reef material. A suggested "Act
of Donation" that can be used for this purpose is presented in Appendix VII.
Artificial reef complexes will be sited within each planning area on
the basis of the best available information regarding bottom type,
currenté, Bathymetry, and other factors affecting the performance and
productivity of a reef. The precise design and location of reef complexes

will also depend upon the physical dimensions of the donated materials.
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We anticipate that retired oil and gas structures will be the primary
materials available for reef construction off the Louisiana coast.

Five alternatives exist for emplacing and utilizing o0il aad gas
structures as artificial reefs (Bleakey 1982; Christian 1984a; Ditton and
Falk 1981; Frishman 1982;>Nationa1 Research Council 1985; Reggio 1987;
Sport Fishing Institute 1985). . ..

1.  The short-term plan most popular with oil and gas companies is
to leave the structures standing in place. Many fishermen also
prefer this option because they can easily locate and tie up to
the structures. However, this alternative would increase
liability associated with the reef site. This option also
requires that the structure be lighted and maintained with
cathodic protection. In addition, Department of Defense
representatives recently shared their concerns about this
option with representatives of other countries at a meeting of
the International Maritime Organization concerning the Inter-
national Law of the Sea. The organization may establish
international regulations prohibiting this option in the
future; also the NaQy has’informgd the state of Louisiana that
it would object to an& pernit incorporating this option.

2. Partial removal of a structure, the second option, entails
cutting off the structure at a preselécted, approved depth
below the water line. This option represents one of the most
stable ways of emplacing an o0il and gas structure as an
artificial reef because the structure would be well anchored
and ha&e only a minimal chance of drifting. Maintenance cos£s

and liability risks would therefore be minimized.
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3. A third option is to cut the upper portion of the structure at
a preselected depth and allow it to topple over next to the
lower part. This option is attractive because it would brovide
a relatively stable structure and minimize the chance of
drifting.

4. The option most attractive to the Department of Defense is
relocation of the oil and gés structures to permitted sites.
This option entails cutting the rig off 15 feet below the mud
line, picking up or floating the structure to a new artificial
reef site, and sinking it on that site in a manner consistent
with the terms and conditions of the permit.

5. A fifth option is to use a combination of any or all of the
above-mentioned alternatives. Part of the sité-selection
process could include gathering information on existing
structures. Other structures could then be moved to the
selected site to enhance the existing habitat. A number of
architectural va;iations are possible under this option. For
example, one oil and gas structure could be cut off at a
predescribed depth consistent with the law and other o0il and
gas structures subsequently emplaced in a spokelike fashion

radiating out from the central rig.

Roles of Primary Participants

Pursuant to the Louisiana Fishing Enhancement Act, three entities
will be the primary participants in Louisiana's Artificial Reef Program:
the LDWF, the Louisiana Geclogical Survey (LGS) at LSU, and the Center

for Wetland Resources (CWR) at LSU.
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The LDWF will administer and enforce the program as provided in the
Louisiana Fishing Enhancement Act and in accordance with the NFEA. This
will include planning and reviewing permit applications with the advice
of the CWR and LGS. 'The LDWF will also coordinate activities with
relevant state and federal agencies, hold joint public hearings on
proposed reef sites, oversée the maintenance and ‘placement requirements
of the artificial reefs, and gather additional technical information
needed to carry out the program. The LDWF will either oversee or contract
out buoying stipulated under permits. The LDWF will periodically publish
maps depicting the location of inshore and offshore artificial reefs and
other obstructions, which will be useful to Louisiana's commercial and
recreational fishermen. To promote.public relationg, the LDWF will
cooperate with the media by arranging news releases concerning new
artificial reef sites and by occasionally providing data of pubiic
interest concerning artificial reef activities in Louisiana.

The LGS at LSU will provide geotechnical support for siting reefs
through evaluation and interpretation of available geologic data. This
data will be used to identify geo}dgic ha;ards and determine sediment
tyﬁe and suitability. The LGS will assist the Department by coordinating
federal and state permitting procedures and other activities and will
develop engineering criteria for the-placement of reefs in cooperation
with the offshore operators or other parties donating the reef materials.
In addition, the LGS will serve as liaison with federal (MMS) and state
(DNR) agencies to consider the potential for future oil and gas or other
mineral leasing and production activities in reef-site aréas in the

respective federal or state territorial waters.
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The CWR at LSU will provide technical support to the LDWF for
program development. The CWR will prepare, update, and provide the LDWF
with technical, biological, and operational criteria for site selection
and development and assist the LDWF in preparing permit applications for
artificial reefs. In addition, the CWR will work to develop a biological
monitoring program fo evaluate created artificial reefs for future
improvements. The CWR will evaluate reef potential and design and update
exclusion mapping as necessary. The CWR will also assist LDWF in promoting

public awareness of the program.
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1

TITLE II—ARTIFICIAL REEFS

2 SEC. 201. SHORT TITLE.

3

This title may be cited as the “National Fishing En-

4 hancement Ae¢t of 1984~

5 SEC. 202. FINDINGS AND CONCLUSIONS.

6
1
8
9
10

11

12

(a) FInDINGgs.—The Congréss finds that—

(1) although fishery products provide an important
source of protein and industrial products for United
States consumption, United States fishery production
annually falls far short of satisfving United States
demand;

(2) overfishing and the degradation of vital fishery
resource habitats have caused a reduction in the abun-
dance and diversity of United States fishery fesources;

(3) escalated energy costs have had a negative
effect on the economics of United States commercial
and recreational fisheries;

(4) commercial and recreational fisheries are a
prominent factor in United States coastal economies
and the direct and indirect returns to the United States
economy from commercial and recreational fishing ex-
penditures are threefold; and

(5) properly designed, cons;ructed, and locﬁted ar-
tificial reefs in waters covered under this title can en-

hance the habitat and diversity of fishery resources: en-
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10
11
12
13
14

~hance-United States’ recreational “and” commercial fish-
ing opportunities; increase the production of fishery
products in the United States; increase the energ}'_efﬁ-
ciency of recreational and commercial fisheries; and
contribute to the United States and coastal economies.

(b) PurPOSE.—The purposé of this title is to promote
and facilitate responsible and effective efforts to establish ar-
tificial reefs in waters covered under this title.

SEC. 203. ESTABLISHMENT OF STANDARDS.

Based on the best scientific information available, artifi-
cial reefs in waters covered under this title shall be sited and
constructed, and subsequently monitored and managed in a
manner which will—

(1) enhance fishery resources to the maximum
extent practicable;

(2) facilitate access and utilization by United
States recreational and commercial fishermen:

(3) minimize conflicts among competing uses of
waters covered under this title and the resources in
such waters; |

(4) minimize environmental risks and risks to per-
sonal health and property; and

(3) be consistent with generally accepted princi-
ples of international law and shall not create any un-

reasonable. obstruction to navigation.
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SEC. 204. NATIONAL ARTIFICIAL REEF PLAN.

Not later than one vear after the date of enactinent of
this title, the Secretary of Commerce, in consultation with .
the Secretary of the Interior, the Secretary of Defense, the
Administrator of the Environmental Protection Agency, the
Secretary of the Department in which the Coast Guard is
operating, the Regional Fishery Managment Councils, inter-
ested States, Interstate Fishery Commissions, and represent-
atives of the private sector, shall develop and publish 2 long-
term plan which will meet the purpose of this title and be
consistent with the standards established under section 203.
The plan must include—

(1) geographic, hydrographic, geologic, biological,
ecological, social, economic, and other criteria for
siting artificial reefs;

(2) design, material, and other criteria for con-
structing artificial reefs;

(3) mechanisms and methodologies for monitoring
the compliance of artificial reefs with the requirements
of permits issued under section 205;

(4) mecharisms and methodologies for managing
the use of artificial reefs;

(5) a synopsis of existing information on artificial
reefs and needs for further research on artificial reef

technology and management strategies; and
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1 {6) an evaluation of alternatives for facilitating the

2 transfer of artificial reef construction materials to per--
3 sons holding permits issued pursuant to section 203,
4 including, but not limited to, credits for environmenta]
5 mitigation and modified tax obligations. -

6 SEC. 205. PERMITS FOR THE CONSTRUCTION AND MANAGE.

MENT OF ARTIFICIAL REEFS.

Qo

(a) SECRETARIAL AcTION ON PERMITS.?'—In'iss‘uing a
9 permit for artificial reefs under section 10 of the Rivers and
10 Hhr_bors Act of 1899, section 404 of the Federal Water Pol-
11 lution Control Act, or section () of the Outer Continental
12 Shelf Lands Act, the Secretary of the Army (hereinafter in

13 this section referred to as the “Secretary’’) shall—

14 (1) cbnsult with and consider the views of appro-
15 priate Federal agencies, States, local governments, and
16 . other interested parties; . ..
17 (2) ensure that the provisions for siting, construct-
18 ing, monitoring, and managing the artificial reef are
19 . consistent with the criteria and standards established
20 under this title:
21 (3) ensure that the title to the artificigl reef con-
292 struction material is unambiguous, and that responsibil-
23 ity for maintenance and the financial ability to assume
womerm—ee 24 liability for future damages are clearly-established; and

62




o

©w o -1 O O

10

12

(4) consider the plan developed under section 204
and notify the Secretary of Commerce of any need to
deviate. from that plan. _
(b) TErMS AND CoONDITIONS OF PERMITS.—(1) Each

permit issued by the Secretary subject to this section shall
specify the design and location for construction of the artifi-
cial reef and the types and quahtities of materials that may be
used in constructing such artificial reef. In addition, each

such permit shall specify such terms and conditions for the

construction, operation, maintenance, monitoring, and man-

‘aging the use of the artificial reef as are necessary for compli-

ance with all applicable provisions of law and as are neces-
sary to ensure the protection of the environment and human
safety and property.

(2) Before issuing a permit under section 402 of the
Federal Water Pollution Control Act for any activity relating
fo the siting, design, construction, operation, maintenance,
monitoring, or managing of an artificial reef, the Administra-
tor of the Environmental Protection Agency shall consult
with the Secretary to ensure that such permit is consistent

with any permit-issued by the Secretary subject to this sec-

tion.

(¢) LraBILITY OF PERMITTEE.—(1) A person to whom
a permit is issued in accordance with subsection (a) and any
insurer. of that person shall not he-liable for damages caused
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by,..ac-tivities.~require.d'-:-:to-a:bef--undertu‘ke'n‘f"unde‘r*:my-' ‘terms and
conditions of the permit, if the permittee is in compliance

with such terms and conditions.

.....

(2) A person to whom a permit is issued in accordance
with subsection (a) and any insurer of that person shall he
liable, tq- the-exent determined under: applicablelaw, for dam-
ages to which par#graph (1) does not apply.

(3) The Secretary may not issue .a permit subject to this
section to a" person ‘unless that person demonstrates to the
Secretary the financial ability to assume liability for all dam-
ages that may arise with respect to an artificial reef and for
which such permittee may be liable. |

(4) Any éerson who has transferred title to artificial reef
construction materials to a person to whom a permit is issued
in accordance with subsection (a) shall not be liable for dam-

ages arising from the use of such materials in an artificia]

reef, if such materials meet. .applicable- requirements of the

plan published under section 204 and are not otherwise de-
fective at the time title is transferred.
(d) LiaBrLITY OF THE UNITED STATES.—Nothing in
this title creates aﬁ_v liabi]ity_ on the part of the United States.
(e) CrviL PENALTY.—Any person who, after notice and
an opportunity for a hearing, is found to have violated any
provision of a permit issued in accordance with subsectibn (a)

shall be liable to the United States for a civil pena‘lt}', not to
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exceed $10.000 for each violation. The amount of the e¢ivil
penalty shall be assessed hy the Secretary hy written notice.
In determining the amount of such penalty, the Secretary
shall take into account the nature, circumstances, extent, and
gravity of the violation. The Secretary may compromise,
modify, or remit with or without conditions, any civil penalty
which is subject to imposition or which has been imposed
under this section. If any person fails to pay as assessment of
a civil penalty after it has-become final, the Secretary may
refer the matter to the Attorney General for collection.

SEC. 206. DEFINITIONS. |

For purposes of this title—

(1) The term “‘artificial reef”’ means a structure
which is constructed or placed in waters covered under
this title for the purpose of enhancing ﬁshery resources
and commercial and recreational fishing opportunities.

(2) The term “‘State’’ means a State of the United
States, the District of Columbia, Puerto Rico, the
United States Virgin Islands, Anierican Samoa, Guam,
Johnston Island, Midway Island, and Wake Island.

(3) The term ‘“‘waters covered under this title”
means the navigable waters of the United States and
the waters superjacent to the outer Continental Shelf
as defined in section 2 of the Outer Continental Shelf
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Lands Act (43 U.S.C. section 1331), to the extent

such waters exist in or are adjacent to any State. _
SEC. 207. USE OF CERTAIN VESSELS AS ARTIFICIAL REEFS.

The Act entitled “An Aect to authorize appropnmons
for the fiscal year 1973 for certain maritime programs of the
Department of Commerce and for other purposes”, approved
August 22, 1972 (16 U.S.C. 1220-1220c), is amended—

(1) by striking out “Liberty”” each place it appears
in sections 3, 4. 5, and 6 and inserting in lieu thereof
“obsolete”;

(2) by striking out “Commerce” in section 3 and
inserting in lieu thereof “Transportation”;

(3) by striking out “shall” in the matter preceding
paragraph (1) in section 4 and ’inserting in lieu thereof

“may”, and

(4) by adding at the end thereof the following new

section:

“Sec. 7. For purposes of sections 3, 4, 5, and 6, the
term “obsolete ship’ means any vessel owned by the Depart-
ment of Transportation that has been determined to be of
insufficient value for commercial or national defense purposes
to warrant its maintenance and preservation in the nafionnl
defense reserve fleet and has been designated as an artificial

reef candidate.”.
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SEC. 208. SAVINGS CLAUSES.

(2) TENNESSEE VALLEY AUTHORITY J URISDIC-
TION.—Nothing in this title shall be construed as replacing
or superseding section 26a of the Tennessee Valley Author-
ity Act of 1933, as amended (16 U.8.C. 831y-1).

(b) StaTE JURISDICTION.—Nothing in this title shall
be construed as extending or diminishing the jurisdiction or
authority of any State over the siting, construction, monitor-

ing, or managing of artificial reefs within its boundaries.

@ U. 5. COVERNMENT PRINTING OFFICE $ 1906 491-097/4603y
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LOUISIANA FISHING ENHANCEMENT ACT—
ESTABLISHMENT AND MAINTENANCE OF -
ARTIFICIAL REEFS

ACT NO. 100

HOUSE BILL NO. 1111
AN ACT

To enact R.S. 36:610(H) and to enact Subpart M of Part VII of Chapter 1
of Title 56 of the Louisiana Revised Statutes of 1950, to be
comprised of R.S. 56:639.1 through R.S. 56:639.10, to provide for
the establishment and administration of the Louisiana Artificial
Reef Developwent Program; to provide for agency participation in
the program; to provide for the creation, placement, composition,
povers, and duties of the Louisiana Artificial Reef Development
Council; to provide for the acceptance and receipt of grants,
donations of monies or materfals, and other forms of assistance by
the Department of Wildlife and Fisheries; to provide for the
establishment of the Artificial Reef Development Fund, deposit into
the fund, and expenditures from the fund; to provide for the
funding of certain research projects, the development and
preparation of the Louisiana Artificial Reef Development Plan, and
the review of the plan by legislative committee; to provide for
certain required contents of the plan; to provide for the
acquisirion of permits for the establishment of artificial reefs;
to provide‘ for the liability of participants in ;nd donors to the
program; and to providé for related matters.

Be it enacted by the Legislature of Louisiana:

Section 1. Subpart M of Part VII of Chapter l of Title 56 of the

Louisiana Revised Statutes of 1950, comprised of R.S. 56:639.1 through

R.S. 56:639.10, is hereby enacted to read as follows:
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SUBPART M. ARTIFICIAL REEFS -
§639.1. Title

This Subpart shall be known and may be cited as the "Louisiana

Fishing Enhancement Act”,

§639.2. Purposes

The purpose of this Act 1s to promote and facilitate effective
establishment and maintenance of artificial reefs in the offshore
vaters of Louisiana, as provided in this Act and in compliance with
the National Fishing Enhancement Act, It is the further pPurpose of
:his Act to provide for the Jurisdiction and cooperation of varjious

state agencies 1in the implementation of any plan or program

developed pursuant to this Act.

§639.3. Definitions

As used in this Subpart,‘the following terms shall have the
meanings ascribed to them in this Section, unless the context
clearly indicates otherwise:

(1) "Artifici;i reef” means a structure or system of
Structures which 1{s constructed, placed, or permitted in waters
covered under this Subpart for the purpose of enhancing fishery
resources and commercial and.tecreational fishing opportunities.

(2) "Comnission" means the Louisiana Wildlife and Fisheries
Comﬁission.

(3) "Department" means the Louisiana Department of Wildlife
and Fisheries.

(4) "Geological Survey" wmeans the Louisiana Geological

Survey,
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(5) "Initiative" means the Artificial Reef Initiacive at
Louisiana State UniversiEy. which 1s developing a Louisiana
Artificial Reef Development Plan. |

(6)  "National Fishing Enhancement Act” means the federal
artificial reef development legislation, PL 98-623, Title II.

(7 "Reef materials” means any materials allowed under the
Narional Artificial Reef Plan, adopted pursuant to the National
Fishing Enhancement Act for construction of artificial reefs.

(8) "Secretary" means the secretary of the Louisiana
Depa;tment of Wildlife and Fisheries.

(3)  "Waters covered under this Act" means the navigable
Qaters of Louisiana and waters of the federal fisheries
conservation zone adjacent to Louisiana waters.

(10) "Wetland Resources" means the Center for Wetland
Resources at Louisiana State University.

§639.4. Establishment of standards

Artificial reefs in waters covered under this Act shall be
sited, constructed, and- subsequenély maintained, monitored, and.
managed based upon the best scientific information available; and,
in a manner which shall:

(1) Enhance and conserve fishery resources to the maximun
extent practicable.

(2) Facilitate access and wutilization by Louisiana
recreational and commercial user groups.

(3) Minimize conflicts among cﬁmpeting uses of waters covered
under this Act and the resources in such vafers.

(4) Minimize environmental risks and.risks to personal and

public health-and property.
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(5) Be consistent with generally accepted principles of
international law and national {}shing lav, and not

create any

unreasonable obstructions to navigation.
§639.5. Artificialv Reef Development Program; authorities and
responsibilities of cooperating agencies
A. There is hereby created the Louisiana Artificial Reef
Development Program, hereinafter called the "program"; to promote,
develgp; maintain, monitor, and enhance the artificial reef
potential in the waters covered under this Act. The department,
geological survey, and wetland resources shall be primary
participants in this program and shall operate out of the
Artificial Reef Development Fund under the direction of the
Louisiana Wildlife and Fisheries Commission, hereinafter called the

“commission".

B. The department shall administer and enforce tﬁe program as
provided in this Subpart and in accordance with the National
Fishing Enhancement Act. The department shall plan and review
permit applications with advice from wetland resources; coordinate
with relevant state and federal agencies; hold joint public
hearings on proposed reefs; oversee maintenance and placement
requirem?nts of the reefs; and develop additional technical
information needed to carry out the program.

C. The Center for W;tland-Reéources Ehall provide technical
support to the department for program development. The center
shall additionally:

(1) Prepare, update, and provide the _department with

technical, biological, and operational criteria for site selection

and development.
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(2) Assist the department in preparing permit applicas}ons'
for artificial reefs.

(3) Assist in biological monitoring.

(4) Evaluate and recommend reef sites.

(5) Evaluate reef potential and design.

(6) Update exclusion mapping.

(7) Promote public awareness of the program.

D. Geological Survey shallvprovide geotechnical support for
reef siting by determining bottom suitability and identifying
geologic hazards, evaluating the potential for future oil, gas, and
other mineral production in reef sites, and by analvzing the
potential for using artificial reefs to supplement the state's
coastal protection effort as described in the Coastal Environment
Protection Master Plan. Geologicai Survey shall also serve as
liaison with the United States Department of the Interior regarding
the interaction of the program with federal outer continental shelf
leasing and production activities.

E. The Louisiana Sea Grant College Program shall coordinate
fisheries research projects that might be proposed by Louisiana
universities to support the program.

§639.6, Louisiana Artificial Reef DeQelopment Council

A, To oversee the program, there 1s hereby created the
Louisiana Artificial Reef Development Council, hereinafter referred
to as the "council", which shall be within the Louisiana Department
of Wildlife and Fisheries. The council will be composed of the
secretary of the Department of Wildlife and Fisheries, the director

of the Geological Survey, and the dean of the Center for Wetland
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Resources at Louisiana State University, or their designees. The

council shall select a chairman.

B. The council 1is empowered to oversee development and
implementation of the Loﬁisiana Artificial Reef Developﬁent Plan.

The council is charged with prcviding guidance to the commission

and department on policy and procedural matters concerning the

program aﬁd shall make recommendations to the department regarding

the allocation of funds to various program components.,

§639.7. Preparation of the Louisiana Artificfal Reef Development

Plan “

A. The Louisiana Artificial Reef Initiative 1s directed to
complete its work on the Louisiana Artificial Reef Development
Plan, hereinafter called the "plan", within one year of the
effective date of this Act.

B. The initiative shall present the plan to the council for
approval. Upon unanimous approval by the council, and after review
by the department, the plan shall be presented by October 1, 1987,
to the House and Senate Natural Resources Committees for their
approval.

C. All artificial reefs developed in state waters shall be
consistent with the approved plan. State agency .comments and
recommendations on artificial reefs in federal waters shall also be
consistent with the approved plan.

D. The plan shall include:

v(l) Operational guidelines for the program, including
specific participant roles and projected funding requirements for

program elements.
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(2) Geographic, hydrographic, geological, bielogical, -
ecologicai, social, economic, and other criteria for permittin; and
siting artificiﬁl reefs. -

(3) Design, material, and other criteria for establishing,
constructing, and maintaining artificial reefs.

(4) Mechanisms - and methodologles for monitoring artificial
reefs in compliance with the requirements of permits issue& under
Section 205 of the National Fishing Act.

(5) Mechanisms and methodologies for managing the use of
artificial reefs.

(6) An exclusionary map which depicts priority areas for
artificial reef_ development consistent with this Act and the
National Fishing Enhancement Act.

(7) Provisions for updating the plan based on findings of the
Artificial Reef Developmené Program. .

(8) Provisions for managing the Reef Fund in a manner which
will assure successful program implementation.

§639.8. Department of Wildlife and Fisheries; Artificial Reef

Devglopment Fund

A. The secretary is authorized to accept and receive grants,
donations of monies or méterials. and other forms of assistance
from private and public sources which are provided to the state for
the purpose of siting, designing, constfucting, monitoring. and
othervise managing an artificial reef system.

B. Any funds received by the department pursuant to the

ﬁrovisions and purposes of this Subpart shall be deposited

irmediately upon receipt into the state treasury.
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C. There 1s hereby established a fund in the state :rggsurf

to be known as the Artificial Reef Development Fund, hereinaftef
referred to as the "Reef Fund" or "Fund”, into which the state
treasurer shall each fiscal year, and beginning with the 1986-87
Fiscal Year, deposit the funds received as provided 1in R.S.
56:639.8(A) and (B), after those revenues have been deposited 1in

the _Bond Security and Redemption Fund. Out of the funds remaining

in the Bond Security and Redemption Fund after a sufficient amount
is allocated from that fund to pay all obligations secured by the
full faith and credit of the state that become due and payable
withiﬁ each fiscal year, the treasurer, prior to placing such funds
in the state general fund, shall pay into the Reef Fund an amount
equal to the funds deposited by the department into the treasury as
provided in Subsection B. The monies in the Reef Fund shall be
used solely as provided by Subsection E herein and only in the
amounts.appropriated by the 1legislature. All unexpended and
unencumbered monies in the Reef Fund at the end of the fiscal year
shall remain in the fund. Thé monies in the fund shall be invested
by the state treasurer in the same manner as monies 1in the state

general fund, and interest earned on the investment of these monies

shall be credited to the fund, again, following compliance with the

requirement of Article VII, Section 9(B) of the Louisiana
Constitutioﬁ. relative to the Bond Security and Redemption Fund.

D. The councii shall review and comment on ﬁroposed
expénditures from the fund at the time of budget preparation by the
department. The department shall maintain records of the sources
of money received and the purpose th;refor, as well as the person

or persons. to vhom money 1s paid and the purpose therefor.
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Vouchers or receipts shall be kept for all money paid out. __The
department sha;l employ such personnel as are necessary to meet the
department’'s responsibilities under the program. The department
shall allocate from the fund an amount sufficient to pay the
salaries of personnel assigned to or responsible for the conduct of
the program and shall allocate such amount as aecessary for related
operating expenses. Money appropriated or otherwise made available
to the participants in the program for authorized purposes shall be

withdrawvn from the treasury on warrant of the secretary or his

designee,

E. Monies may be withdrawn directly from the Reef Fund for
the operation of the program as described 4in R.S. 56:639.5,
including administrative and field support for the permitting,
establishing, monitoring, and maintenance of artificial reefs
established pursuant to this Subpart until such time that cthe
council determines that the annual interest earnings from the fund

are sufficient to run the program.

F. The secretary shall insure that the Reef Fund contains
sufficient reserves to operate the program in a manner consistent

with the state plan.

G. In future years, if interest income . exceeds operational
costs, marine fisheries research-and habitat enhancement projects
may be funded through the department, the Louisiana Sea Grant
College Program, and the Coastal Environment Protec:ion.Ptogram

within the Geological Survey.
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§639.9. Permitting for the construction and management of

artificial reefs

A. The state of Louisiana is empovered to serve as permittee
for artificial reefs in waters covered under this Act, provided
such reefs are consistent with and established vithin the
guldelines of thie Subpart and the National Fishing Enhancement
AcF. The secfe:ary is hereby empowered to administer and enforce
the program for the state of Louisiana.

B. In acquiring necessary federal permits for artificial
teefs, the secretary or his designee shall:

(1) Consult with and consider the views of appropriate
federal agencies, state, and local governments, and other
interested parties.

(2) Ensure that ' the provisions for siting, constructing,
monitoring, maintaining, and managing any artificial reef developed
pursuant to this Subpart be consistent with the criteria and
standards established under this Subpart and the National Fishing
Enhancement Act.

(3) Ensure that title to any artificial reef component or

construction material is unambiguous. ,

(4) Consider the National Artificial Reef Plan developed

under Section 204 of the National 'Fishing> Enhancement Act, and

notify the sSecretary of the United States Department of Commerce of
" any need to deviate from that plan. The secretary of the
Department of wildlife and Fisheries. in consultation with the
other membefs of the council, shall also review and comment on
other artificial reef permit applications to insure that artificial

reef permits sought by groups other than Louisiana are consistent
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with the state plan developed under this Subpart and the Natfonal
Fishing Enhancement Act. -
§639.10. Liabiliey

A. The departﬁent. the state of Louisiana and its agencles,
and any 1insurer of :these groups shall not be liable for damages
caused by activities required to be undertaken under the terms and
conditions of state and federal permits acquired for reef
development.

B. Any person or company who has transferred title of
artificial reef construction materials to the state of Louisiana
shall not be liable for damaggs arising from the use of such
materials 1in an artificial reef, if such materials meet applicable
requirements of the National Artificial Reef Plan published under
Section 204 of the National Fishing Enhancement Act, and United
States Department of Interior regulationms.

Section 2. R.S. 36:610(H) 1is hereby enacted to read as follows:
§610. Transfer of agencies to Department of Wildlife and Fisheries
* * * |

H. The Louisiana Artificial Reef Development Council (R.S.
'56:639.6) 1s placed witﬂin the Department of Wildlife and Fisheries
and shall exercise and perform its powers, gutie;. functions, and
responsibilities in the manner provided for agencies transferred in
accordanée with Part III of Chapter 22 of this Title.

Section 3. This Act shalllbecome effective upon signature Hy the
governor or, if not signed by the governor, upon expiration of the time
for bills to become law without signature by the governor, as provided

in Article III, Section 18 of the Constitution of Louisiana.

Approved June 23, 19%6.
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DEPARTMENT OF DEFENSE
Corps of Engineers, Department of -

33 CFR Parts 320, 321, 322, 323, 324,
325, 328, 327, 328, 329 and 330

Final Rule for Regulatory Programs of
the Corps of Engineers

Aaency: Corps of Engineers, Army
Depsartment, DOD. -
Acniox: Final rule.

SUMMARY: We are hereby issuing final.
regulations for the regulatory program of
the Corps of Engineers. These
regulations consolidate earlier final,
interim final, and certain proposed
regulations along with numerous .
changes resulting from the consideration
of the public comments received. The
major changes include modifications
that provide for more efficient and
effective management of the decision-
making processes, clarifications and -
modifications of the enforcement
procedures, modifications to the
nationwide permit program. revision of
the permit form, and implementation of
special procedures for artificial reefs as
required by the National Fishing
Enhancement Act of 1984.

EFFICTIVE DATE: January 12, 1687,

FOR FURTMER INFORMATION CONTACT:
Mr. Sam Collinson or Mr. Bernie Goods,
HQDA (DAEN-CWO-N), Washington, -
DC 20314-1000, (202) 272-0199.
SUPPLEMENTARY INFORMATION:
Consolidation of Corps Permit
Regulations )

These final regulations consolidats
and complete the six following -
rulemaking events affecting the Corps -
regulatory program: -

1. Interim Final Regulations. Thess
regulations contained Parts 320-330 and
were published (47 FR 31794) on July 22,

- 1982, to incorporate policy and

procedural changes resulling from
legislative, judicial, and administrative
actions that had occurred sincs the®
previous final regulations had besn
published in 1977. Because it had been
almost two years since we had
changes to the 1977 regulations, we
published the 1982 regulations as
“interim final” and asked for public
comments. We received nearly 200

_ comments.

2. Proposed Regulatory Reform
Regulations. On May 12, 1983, we
published (48 FR 21468) proposed
revisions to the interim final regulations
to implement the May 7, 1982, directives
of the Presidential Task Force on

Regulatory Relief. The Task Force® u-:o

directed the Army 1o reduce uncertainty
and delay, give the states more authority
and responsibility, reduca conflicting
and overlapping policies, expand tha use
of general permits, and redefine and
clarify the scope of the permit program.
Since these regulations proposed

- changes 1o our existing nationwide

permits and the addition of two new
nationwide permits, a public hearing
was held in Washington, DC, on
October 12, 1983, to obtain comments on
these proposed changes. As a result of
the public comments recelved, neatly
500 in responss to the proposed
regulations and 22 at the public hearing,
we have determined that some of the
proposed revisions should be adopted
and some should not. We have adopted
some of the provisions that were
designed to clarify policies for
evaluating permit applications, to revise
certain permit processing procsdures, to
add additional conditions to existing
nationwide permits, and to modify
certain nationwide permit procedures.
Wae have not adopted some of the other
proposed changes, including the two
proposed new nationwide permits,

3. Settlement Agreement Final
Regulations. On October 8, 1984, we
published (49 FR 38478) final regulations.

* to implement & settlement agreement.

reached in a suit filed by 18
environmental organizations in

-. December of 1982 against the ..

Department of the Army and the
Environmental Protection Agency (NWF
v. Marsh) concerning several provisions
of the July 22, 1982, interim final.
regulations. The court approved the
settlement agreement on February 10,
1884, and on March 29, 1684, we
published (49 FR 12680) the
implementing proposed regulations. Ws
fpceived over 150 comments on these
proposed regulations covering a full
range of views. Those comments which
wers applicable to the provisions of the
March 29, 1984, proposals wers
considered and addressed In the final
regulations published on October 8,
1884, The remaining comments have
been considered In ths development of
g.da final regulations ws are issuing

.

In the October 8, 1984, final rule there
were saveral new froviilona relating to
the 404(b)(1) guidelines. In 33 CFR
320.4(a)(1) we clarified the fact that no
404 permit can be issued unless it
complies with the 404({b)(1) guidelines.

If & proposed action complies with the
guidelines, a permit will be issued
unless the district engineer determines
that it will be contrary to the public
interest. In 33 CFR 323.6(a) we stated
that district engineers will deny permits
for discharges which fai} 10 comply with
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.. =8 Proposed
the National Fishing

the 404(b)(1) guidelines, unless the
economic impact on navigation and
anchorage necassitates permit issuance
pursuant to section 404{b)(2) of the
Clean Water Act. Although no 404
permit can be issued_unless compliance
with the 404(b)(1) guidelines is
demonstrated (Ls., compliance is a

"prerequisits to issuance), the 404(b)(1)

evaluation s conducted simultaneously
with the public interest review set forth
In 33 CFR 320.4(a).

4. Proposed Permit Form Regulations.
On May 23, 1088, we published (SOFR
21311) proposed revisions to 33 CFR Part
325 (Appendix A), which contains the
standard permit form used for the
issuance of Corps permits and the
related provisions concerning special -
conditions. This proposal provided for
the complets revision of the permit form
and its related provisions to make them
sasler for permittees to understand.
General permit conditions were written
in plain English and greatly reduced in
number; unnecessary material was
delsted; and material whichis °
informational in nature was reformatted
under a “FURTHER INFORMATION"™
heading. We received 18 comments on
this proposal. "
Ragulations to Implament
Enhancement Act
of 1984 (NFEA). On July 28, 1988, we

_.published (50 FR 30479) proposed
"regulations to implement a portion of the

3 tory responsibilities
pursuant to the NFEA. Specialized
procedures relative to the processing of
Corpe permits for artificial reefs wers
proposed for inclusion in Parts 322 and
325. Eight organizations commented on
these proposed regulations. The NFEA

- also authorizes the Secretary of the

Army (o assess & civil penalty on any
person who, aftar notice and an ’
opportunity for a hearing, is found to
have violsted any provision of a permit
issued for an artificial reef. Procedures
for implementing such civil penalties
will be proposad at a later date. In
addition, we are hereby notifying
potential applicants for artificial reef
permits that the procedures contained in
Part 323 relating to the discharge of
dredged or fill matarials and those In
Part 324 relating to the transportation of
dredged material for the purposs of
dumping in ocean waters will be used in
the processing of artificial reef permits
when applicable. - :

8. Propoded Regulations (Poition of
Part 323 and Al] of Part 328. On March
20, 1886, we published (51 FR 9601) a

. proposed change to 33 CFR 323.2(d),

previously 323.2(j), to reflect the Army's
policy regarding de minimis or
incidental soil movements occurring
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during normal dredging operations and a
proposed; camplete revision 6f the -

Corps of ecforcement’ , ..
procedures (33 CFR Part 328). Seventeen

comment letters wers recsived on these- *

proposed regulations. Thess comments. .,
and the resulting changes reflected In .
the final regulations for § 323.2(d) and -
Part 329 are discassed tn datail below.
Enviroamental Documentation -

We have determined that this action
does not co.nmtu‘;o a major F:;!enl.u
action significan y affecting the quality
of the human environment. Apﬁ:prhh
environmeatal documentation been-

prepared for all permit decisions.
Environmental assesaments for each of
the natioowide permits previously .
issued or being modified today are
tvailable from the Carps of Engineers.
You may obtain these assesaments by
l: the address ut;::d fn th!:l
pr Considering the potenti
impacts, we have determined that none
"required an environmental impact
stateament, - - :

Dha:sdonoll'ublicc«nmu‘md
Changes

Part 320—Genara! Begulatary Policies

Section 320.1(a)(8} In order to provide
clarity to the public, we have sdded a
provision to codify exdsting practice that
when a district engineer makes certain . -
determinations under these regulations,
the public can rely on that
determination as a Corps final agency
action. ‘

Section 320.3(0): The Naticnal Fishing
Enchancement Act of 1964 has been
added 1o the list of related laws in
§ 3209,

Section 320.4: In the May 12, 1983,
proposed rule and the March 29, 1984,
proposed rule we changes to
§§ 320.4(a)(1)—public interest review,
320.4(b)(5)—eflect on wetlands,
320.4(c}—fish and wildlife, 320.4(g)—
consideration of property ownership,
and 320.4{j}—other Federal, stats or .
local requiremaents. Changes to these
peragraphs ware adopted in the October
5. 1964, final rule. The various commants
relating to these proposals have been
fully discussed in the October 8, 1984
ﬁnalmh(“mm).: -

Saction 320.4fa )(3) Many commenters
objected, some strongly, to the deletion
in the October 3, 1984, final regulations
of the term “great weight* from
§ 320.4(c), the paragraph concerning the
consideration of opinions expressed by
fish and wildlife agencies. Many stated
that fish and wildlife agencies had the
expertise and knowledge to know.the

"« impact of work in wetlands; therefore,

their opinions should be given strong

consideration. Some commenters - - .
supported removal of the “great weight™
statement less valus would be «

given Bah and wildlife agency views. It'~: -

i not our intention to reduce or discount
the value oz expertise of fish and ‘
wildlife agency comments or those of -
any other experts in any field. .
Comments algo varied from support of . .
to objection to the deletion of the “great
weight” statement from the other policy
statements such as energy and
Davigation in § 3204, Therefore, we
added a new paragraph (a)(3} to clarify
our position on how we consider
Comments from the public, including
those persons or agencies with -
special expertise on particular factorsin .
the public interest review. . ‘
Section 320.4(b)(1}: One commenter

. Objected to the placement of the word -
“some” In this paragraph as s rewrite of .
E.O. 11990 which places no qualifier on
“wetlands” indicating that all wetlands .
are vital. We have found thro
experiencs In administering the Section
404 permit program that wetlanda vary -

in value. While some are vital areas, .

others have very little value; however,
most are Important. We recognize that
“soms wetlands are vital . . ." is being
read by soms people as “Some wetlands
are important . . ." This was not o
Intent. To avoid this confusion we have -
revised this paragraph by deleting -
“some wetlands are vital areas . , *
and indicating that “most” wetlands are -
important, .

Section 320.4(b)(2){vi): We have
included in the list of important
wetlands thoss wetlands that are
ground water discharge areas that
maintain minimum baseflows important

- to aquatic resources. Scientific research
now indicates that wetlands more often
serve as discharge areas then recharge
areas. Those discharge areas which are
necessary to maintain a minimum
baseflow necessary for the continued
existance of aquatic plants and animals
are recognized as important.

Section 320.4(b)(2)(viii): We have
included in the Jist of important
wetlands those which are uniquas in
nature or scarce in quantity to the region
or local area.

Section 320.4(d): We have revised this

aragraph to clarify that impacts from

th point source and non-point source
pollution are considered in the Corps
public interest review. However, section
208 of the Clean Water Act provides for
control of non-point sources of pollution

I A4

. by the states.

Section 320.4(j)(1): Clarifying language
has been added to this section to
.+eliminate confusion regarding denial .
procedures when another Federal, state,

91

and/or local authoriza tion or
certification has been denied.

Section 320.4{p} Some commenters
felt that environmental considerations
should take presedence over other
factors. Other commenters believed that
guidance should be given'as to who
determines whether thers are
environmental benefits to o project.
Many commenters indicated that the
regulation does not define the possible
range of environmental benefits that will
be considered. Environmenta] benefits

taff based on respanses
received from the general public, special
[nterest groups,‘other government
agencies and staff evaluation of the
proposed activity. Defining the possible
range of environmental benefits would
be almoat'impossible to cover in the
rules in sufficient detail. since
circumstances vary cansiderably for
each pemmit application. ARer
considering all the comments we have
decided to make the change as proposed
on May 12, 1983, .

Section 320.4(g} Same commenters

sved that this rule woald distort
Insesting -

_ Tevipw. critaria by

te-economic assumptions
euviranmental criteria.

) Smmmtan suggested that the

Carpe revise this paragraph 1o include o
provision to challenge an applicant's
economic dats and that of governmental
agencies as well Other commenters
ballsve that aconomic factors do not
belong in these regulations since the
intent of the Clean Water Act {s: “to
restore and maintain the chemical,

- physical, and biclogical integrity of the

nation’s waters”; thersfors, any

nguh‘ don undcrb!hn CWA should have,
s its primary objective, provisions
which give environmental factors the
greatest weight. They were concerned
that this'part may be applied to allow
economic benefits to offset negative

. environmental effects. Some

commenters, however, believed that the
Corps should assume that projects
proposed by state and local
governmenta] Interests and private
industry are economically viable and
are needed in the marketplace. They
also believed that the Corps and other

. 8overumental agencies should not

engage in detailed economic

evaluations. Economics has been
included in the Corps list of public
interest factors since 1970, However,
there has never been a specific policy on
economics in the regulations. The Corps
generally accepts an applicant’s
determination that a proposed activity is
'needed and will be economically viable,
but makes its own decision on whether
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a project should occur in waters of the
U.S. The district engineer may
determine that the impacts ofa ..
proposed project on the public interest
may requirs more than a cursory :
evaluation of the need for the project.
The depth of the evaluation would -
depend on the significance of the .
impacts and in unususl circumstances
could includs an independent economic
analysis. The Corps will balancs the
economic need for a project along with
other factors of the p(ubE:.lnt::rut.
Accordingly, § 320.4(q) en
modified from the proposed rule to -
provide that the district engineer may
make an independent review of the need
for a project from tha perspective of the
public intsrest.” . . ;

Section 320.4(r): Many comments
were offered as to the intent, scope and
-implementation of the proposed
mitigation policy. Comments wers
almost equally divided between those
who felt that the policy should be
expanded and thoss that felt it should
be more limited. The issues that were
raised include: mitigation should not be .
usedlo outweigh negative public
interest factors: mitigation should not be
integrated into the public interest :
review; mitigation should be on-site to
the maximum extent practicable; off-site
mitigation extends the range of concerns
beyond those required by Section 404. A
wide range of views were expressed on
our proposed mitigation policy, but
virtually all commenters sxpressed need
for a policy. The Corps has been -
requiring mitigation as permit conditions
for many years based on our regulations
and the 404(b)(1) guidelines. Because of
the apparent confusion on this matter,
we have decided to clarify our existing
policy at 3204(r). - . . .

The concept of “mitigation” is many-
faceted, as reflected in the definition
provided in the Council on

- (Environmental Quality (CEQ) NEPA

regulations at 40 CFR 1508.20. Viewing
“mitigation” in its broadest sense,
practically any permit condition or best
management practice designed to avoid
or reduce adverse effects could be
considered “mitigation.” Mlitigation
considerations occur throughout the
permit application review process and
are conducted in consultation with state
and Federal agencies responsible for
fish and wildlife resources. District
engineers will normally discuss
modifications to minimize project
impacts with applicants st pre-
application meetings (held for large and
potentially controversial projects) and
during the processing of spplications. As

.- @ result of these discussions, district . ... -

engir=ers may condition permits to

" Endangered Species Act may also lead

- require minor project modifications,

even though that project may satisfy all
legal requirements and the public
Interest review test without those

: l_nodiﬁcauom.

For lbpllauom lnv.olving Section 404

" authority, mitigation considerations ars
- required as part of the Section 404(b)(1)

guidelines analysis; psrmit conditions
requiring mitigation must be added
when niecessary to ensure that a project
complies with the guidelines. To
emphasizs this, we have included &
footnote to § 320.4(r) regarding

" mitigation requirements for Section 404,

Clean Water Act, permit actions. Some
types of mitigation measures are .
enumerated in Subpert H of the
guidelines. Other laws such as the

ts mitigation requirements in order to
ensure that the proposal complies with

" the law. In addition to the mitigation

developed in preapplication
consultations and ugh application of
the 404(b)(1) guidelines and other laws,
these regulations provide for further
mitigation should the public interest

- review so indicats,

One form of mitigation Is :
compensatory mitigation,” defined at
40 CFR 1508.20(e) to mean
“compensating for ths impact by
replacing or providing substitute
resources or environments.” Federal and - -

. state natural resourcs agencies

sometimes ask the Corps to require
permit applicants to compensats for

- wetlands to be destroyed by permitted

activities. Such compensatory mitigation

. might be provided by constructing or

enhancing a wetland; by dedicating
wetland acreags for public use: or by
contributing to the construction,
enhancement, acquisition or : -
preservation of such “mitigation lands.”
Compensatory mitigation of this type is
often referred to as “off-site” mitigation.
However, it can be provided either on-
site or off-sits, Such mitigation can be
required by permit conditions only in
compliance with 33 CFR 328.4, and
specifically with 33 CFR 325.4(a)(3). In
addition to those restrictions. the Corps
has for many years declined to use, and
does now decline to use, the public
interest review to requirs permit
spplicants to provide compensatory
mitigation unless that mitigation ia
required to ensure that an applicant's -
proposed activity is not contrury to the
public interest. If an applicant refuses to
provide compensatory mitigation which
the district engineer determines to be
necessary to ensure that the proposed
activity {s not contrary to the public
interest, the rcnnit must be denied. If an
applicant voluntarily offers to provide
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. of 1890: This section of the

compensatory mitigation in excess of
the amount needed to find that the
project is not contrary to the public

* Interest, the district engineer can

te a permit condition to
implement that mitigation at the
applicant’s request.

Part 321—Permits for Dams and Dhm:
gz Navigable Waters of the United.
tates - -

The Secretary of the Army delegated
his authority under Section 9 of the
Rivers and Harbors Act of 1899, 33
U.8.C..401 to the Assistant Secretary of
the Army. (Civil Works). The Assistant
Secretaryin turn delegated his authority
under Section 9 for structures in

" intrastate navigable waters of the
. United States to the Chief of Engineers

and his authorized representative.

- Distri¢t engineers have been authorized

in 33 CFR 325.3 to tasue or deny permits
for dams’or dikes in intrastate navigable
watsrs'of the United States” under -
Section 9 of the Rivers and Harbors Act
ation
and §§ 325.5(d) and 325.8(a) bavs been
revised to reflect this delegation.

Part 323—Permits for Structures or
Work.In or Affecting Navigable Waters

: 'ofjtb"\,lﬁ:lbd States

Sectlin 222 2(a} We bave revised the

. term “navigabls watsrs of the United

States™ to referenca 33 CFR Part 329
since it and all other terms relating to
the geographic scope of the Section 10
program are dafined at 33 CFR Part 329.
Section 322.2(b): Commenters on the
definition of structures indicated that
several tarmg needed further
amplification. It'was suggested that the
term “boom™ be defined to exclude a
float boom, as would be used in front of
a spillway. The term was not redefined
:cc:lm-thou da.mdocanntrncttd in ‘
on 10 waters do require & permit for
a float boom. However, most dams In
the United States are constructed in
non-Section 10 waters and do not
require a permit for a boom {foating or
otherwise) unless It involves the
discharge of dredged or fill material. It
was suggested that the term “obstacle or
::gn:mcﬂon” I;’motgme‘:l! to reinstitute
@ language (rom the July 19, 1977, final
regulations. We have adopted the:
suggestion which will clarify our intent
that obstacles or o:;u'uct!om. whether
permanent or not, do require a permit; it
will also assist in jurisdictional - '
decisions on enforcement. It was _
suggested that “boat docks” and “boat
ramps” be included In the list of
structures, since thess are frequently
proposed structures. Thess have been
included. It was suggested that the term
“artificial gravel island" be added. as
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Congress, by Section 4(e) of the Outer
Continental Shelf Lands Act of 1953,
extended the regulatary program to the-
Outer Cantinental Shalf, and specifically
cited artificial islands as falling under .
Section 10 jurisdiction. This type of
structure is also constructed on state
lands within the territorial seas. - -
Accordingly, artificial islands have been
included.

Section 322.2(c}: Two commenters
discussed the definition of *work™; one
stated that it was 100 broad and the
other that it should be expanded. The
present definition of tha term “work"
bas remained unchanged for many years
and has achieved general acceptance by
the regulators and those requiring a
permit. The present language has been
retained. . .

Sections 322.2(f)(2) and 323.2(n){2}:
Both of these sections are concerned -
with the definition of geperal permits. -

- Several commenters expressed support
for the additional criteria contained in
the May 12, 1983 proposed rule. Other
commenters expressed concern that the
proposed criteria were illegal. Some
commenters believed that the proposal
would amount to a delegstion of the
Section 404 program to the states, and
that this Is not a prerogative of the

: Corps of Engineers. Many commenters

vexpressed serious concemn that stats -
programs were not comprehensive
enough to properly represent ths public
interest review. Still others objected to
the proposal because there wers no .
assurances that the state approved
projects themselves were “similar in
nature” or would have “minimal adverse
environmental effects™; thoss objections
extended to the proposal to assess the
impacts of the differences in the Stats/
Corps decisions. Soms commenters
suggesied that an automatic “kick-out”™
provision, whereby concerned agencies
could cause the Corps to require an
individual application on a case-by-case
basis, may provide sufficient safeguards
for the proposal to go forward. Soms -
commenters suggestad that s preferred -
approach to reducing duplication would
be for the Carps to inits -
regulations, direction for its districts to
vigorously pursue. joint processing;. . - -
permit consolidation, pre-application
consultation, joint applications, joint
public notices and special area
management planning. This changs was

Eropoud in 1983. At that time ws §

elieved that a:iditional flexibility in the
types of general permits which could be
developed was necessary to effectively
administer the regulatory program. Our

| =« experience since then has shown that. -+

the existing definitions of geners! permit
at both of these sections is flexible

enough to develop satisfactory general
permits. Therefore we have decided not
to adopt this proposed change. Because:
several definitions previously found in
Part 323 have been moved to Part 328, .
§ 323.2(n) has been redesignated
§3232(h). ~

Section 322.2({g): This section adds the
definition of the term “artificial reefs”
from the National Fishing Enhancement
Act and clarifies what activities or
structures the term does not include.
Two commenters suggested
modifications, or clarifications. to this
definition to ensure that old oil and gas
production platforms can be considered -.
for use as artificial reefs. We agres with
their suggestion. The definition would
Include the use of some production
platforms, either abandoned in placsor -

. relocated, as artificial reefs as long as -
they are evaluated and permitted as -

meeting the standards of Section 203 of- -
the Act. o :
Section 322.2(k}- This section was
proposed to add the definition of the
term “outer continental shelf” from the
Outer Continental Shelf Lands Act
(OCSLA). Two commenters suggested
that the territorial sea off the Gulf Coast
of Florida and Texas is greater than- -

thres nautical miles from the coast ling,

We have determined that this is not the

- case, and have decided ot to include a- °

definition of the term “outer continental
shelf” in these regulations and to rely
instead on the definition of this term
that is already in the OCSLA. .
Sections 322 3(a) and 322.4: Activitles
which do not require a permit bave been
moved from § 322.3 and included In
§ 322.4. The limitation of the
applicability of Section 154 of the Water
Resource Development Act of 1978 in
certain waterbodies has been deleted
because no such limitation exists in that

Section 322.5(b): This section
addresses the policies and procedures
for procesaing artificial reef '
applications. One commenter suggestsd
that the opportunity for a general permit
should not be precluded by this section.
A general permit for artificial reefs {s
not precluded by this regulation change.
Furthermore, the opportunity for the
issuance of general permits may be
enhanced with the implementation of
the National Artificial Reef Plan by the
Department of Commercs.

Section 322.5(b)(1): This section cites
the standards established under section
203 of the National Fishing
Enhancement Act. These standards are
to be met in the siting and construction,
and subsequent monitoringand ..
managing, of artificlal reefs. Two
commentiers insisted that these should
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be called goals or objectives, and

saveral commenters sald that more
specific guidelines or criteria are necded
16 svaluate proposed artificial reefs
against the standards or goals. Section

Department of Commerce will develop a
National Artificial Reef Plan which will
be consistent with the standards
established under Section 203, and will
locluda criteria relating to siting,
constructing. monitoring, and managing
artificial reefs. Specification of such
criteria in these rules would be
inappropriats in view of the intent of
Congress to have the Department of
Commerca perform this function. The -
National Marinas Fisheries Service
(NMFS), acting for the Department of
Commarcs, has consulted with us in
developing tha National Artificial Reel
Plan; and.we will continue to consult
with’ them to ensire permits are issued
consistent with the criteris established
in that plan. The Department of
Commerce announced tha availability of
the National Artificial Reef Plan in the
Fedecal Register on Navember 14. 1985,
" The US. Cosst Guard was-
.eonumuold that these rules

s nore specific with regard to-
information and criteria that will be
used.\0 ensurs navigation safsty and the
prevantion of navigational obstructions.
Section 204 of the National Flshing

" Enhancement Act requires that the

Department of Commerce consult the
U.S. Coast Guard in the developinent of
the National Artificial Reef Plan
regarding the criteria to be sstablished
In the plan. Ons of thie standards with
which ths criteria must be consistent is
the prevention of unreasanable
obstructiona to navigation. In addition,
the district engineer shall consult with

- any governmantal agency or interested

party, as appropriats, in issuing permits
for artificial reefs. This includes pre-
application consultation with the U.S.
Coast Guard, and placing conditions in
permits recommended by the U.S. Coast
Guard to snsure navigational safety.
Section 322.5(b) (2) and (3): These
sections stats that the district engineer
will consider the National Artificial Reef
Plan, end that he will consult with
governmental agencies and Interested
parties, as necessary, in evaluating a
permit application. Two commenters
supported this coordination. The NMFS
requested notification of decisions to
lssue permits which either deviate from
or comply with the plan. Paragraph
(b)(2) requires the district sngineer to
notify the Department of Commerce of
any need to deviate from the plan. In
addition. the NMFS receives a monthly
list of permit spplicutions on which the
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district engineer has taken final action,
This should be sufficient notification for
thoss permits which do.not deviate from
the plan. .o
Section 322.5(b)(4): Although some
commenters strongly su

Teefs, several expressed concern.that - -
this provision:was not clearly written or
required specific criteria to asaist the
district engineer in determining financia]
Uability. This paragraph has been :
rewritten to-carrespond closely with the
wording in the:Nationa] e
Enhancement Act; and examples of-

ways an applicant can demonstrate -

bility have been " ¢
added ot - T

Section 322.5(g): We have revised this
paragraph on canals and other artificial
waterways by eliminating procedural-
only provisions which ars redundant
with requirements in 33 CFR Parts 325 .
and 328, . . :

Section 322.5(): A new section on.-
fairways and anchorage areas has been
added. This section was formerly found
at 33 CFR 208.133. We are this
provision to consolidate all of the permit
regulations on structures to this
We will delats 33 CER 200.135 by

separats notice in the Federal Registar, °

Part 323—3ermits for Discharges of
Dredged or Fill Material Into Waters of
the United States

Section 323.2: Sc‘;cr:l mﬁm enters
supparted moving the definitions
relating to waters ofhtl:' United S.l;tu to
a separats paragrap, proposed on
May 12, 1983, ws have moved the term
“waters of the United States” and all
other terms related to the geographic
scope of jurisdiction of Section 404 of
the CWA 1o 33 CFR Part 328 which is
titled “Definition of the Waters of the
United States.” Wa beliave that, by.
setting thess definitions apartin &'
separate and distinct Part of the . -
regulation and including in that Part all
of the definitions of terms associated
with the scope of the Section 404 permit
program, we ars better able to
the scope of our jurisdiction. We have
not changed any existing definitions nor
added any definitions proposed oa May
12, 1983, Comments related to these
definitions are addressed in Part 328
below. ..

We have not changed the definition of
fill materia} at § 323.2(e). Howaever, the
Corps has entered into 2 Memorandum
of Agreement with the Environmental
Protection Agency to better identify the
difference between section 402 and

* «-section 404 discharges under the Clesn

Water Act.

rted this .-
section describing the liability of - - -
permittees authorized to build artificial* -

Section 323.2(d}—Previously 323.2(j):
proposed modification of this

_ paragraph states that “de-minimis or

tal soil movement occurring

during norma]

operations” lllr

not a “disch of dredged material,
the term deﬂnm.od by this paragraph.

- Bight commenters raised concerns
relating o this provision, Most of these

or incidental soil movement
during normal dredging

- supported the regulation of “de minimis
operations” In -

varying degrees. Two specifically

expressed a belief that the fall

back from

dredging operations constituted g
within the intent of section

404.af the Clean Watei Act. Ong of -

thmaulud-thnt-tho-propoud-pmvhion

was contrary toa b

inding decision by

the U. 8. District Court for the Northern
District of Ohlo In Raid'v. Marsh, No. C-
81-800 (N. D. Obio, 1984). Another..
commenter objected to the provision on
the basis that it would force states that

perceived a need to regulate

operations to

te such activities

under their National Pollutant Discharge
tion System authority. The
recommendations of the above group of

commenters included the
activities on an

tion of

vidual or

eneral permit basis or on a selective .
that would take into account the

scopes and anticipated effacts

of the

projects involved. Two commentsrs
expressed concern over the fact that

operation.” The final concern ralsed
related to the list of dredging equipmant
cited as examples. This list was seen,
llllmh’mntlvely. as toofllmitod or &n not

ted enough In referencs to 8 types
of squipment that may be used in &

“normal dredging

operation.” Four

commenters supported the pro

provision as a reasonabls ints
of the section 404 authority of

E:ctnﬂon

Section 4& clearly d!nc;s the Cn:lrp‘
to regulate the disch arge of dredge
dredging itselt,
hg dperstions cannot be

performed without sams fallback.
However, if we wers to define this

fallback as a “discharge of

material.” we would, in effect, be

the regulation of dredging

which we do not belleve was the intent
of Congress. We havs consistently
provided guidancs to our field offices
since 1077 that incidental fallback is not
an'activity regulated under section 404.

The p se of dredging

is to remove

material from the water, not to
discharge material Into the water.
Therefore, the fallback in a “normal
dredging operation” {s incidental to the
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adding
to section 404

dredging operation and de minimjs
Wwhea con to ths overall quantities
removed. If thare ary testy Involved, we
beliave Mmt;w rl;hu tothe - -

Operattir’s Intent and tha result
of bis dredging operations. If the intent
is toremove materis] from the water
and the results support this intent, then
the activity involved mmust be considered
a3 & “normal operation” that is
not subject to section 404,

Based on the above discusaion, we
bave Bot'adopted any of the
recommendations relating to tha
Fevision or deletion of this provision for
the purpose of bringing about the

Operatitris’*in varying degrees. We have
replaced the-Yor:batween the-words
“de mis” and “incidental” with 5

‘tiore claarly reflect the fact

niore
that thaipdidental faliback from a
“normal’dredging operation® g .
considered to-be-de minimis when
compared to the overall quantities
removad. In addition, we have deleted
the examples.of

2quipment at

dredging operations” and not to
the disposil of the ed material
involved..1f:this material s disposed of
hl: a witeral tllx;’-Unlhd Stltu.!:ly'
sidecastingar. ‘other means,
disposal-will be'considered to be a
“discharge of dredged material” and will
be subject to regulation under section
m v .

Section mcw. have made some
minor corrections to this section to be

‘consistent with EPA's permil exemption

regulations at 40 CFR Part 233,
Pan.ﬂl—fgjugnphpad

Section 324.4(c): The language of this
section on the EPA review process has
been rewritten to clarify the procedures
the district engineer wiil follow when
the Regional Administrator advises that
& proposed dumping activity does not
comply with the criteria established
pursuant to section 102(s) of the Marine
Protaction, Ressarch and Sanctuaries
Act (MPRSA), or the restrictions
established pursuant to saction 102(c)
thereol, in accordance with the
provisions of 40 CFR 225.2(h).

Part 325—Permit Processing

Several minor changes have been
made in this part. These changes involve
requesting additional information from
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an applicant, providing for s reasonable
comment period. combining permit

documentation, and documesting lssues
of national importance. © - .

Section 325.1(b) This ssction has been
rewritien to clarify the pre-application -
consultation process for major permit .
applications. No significant ch e -
have been made in the content of this
section, - .

Section 325.1(d)(1): One commentsr on
this content of applications paragraph
asked that where, through experiencs, it
has been found that specific items of
additicnal information are routinely.
necessary for permit review, the district
engineer should be allowed to develop
supplemental information forms.
Another observed that restri .
production of local forms may inhibit
joint permit application processes. If it
becomes necessary to routinely request *

- additional information, the Corps can -

" change the application form, but that
must be done at Corps headquarters
with the spproval of the Offics of
Management and Budget. This change
does not place any additional
restrictions on developing local forms.
As Is now ths cass, local forms may be
developed for joint processing with a
Federal or state N

Section 325.1(d)(8) This is a new
section requiring an applicant to include

- provisions for siting, construction,
monitoring and the artificial
reef as part of his application for a
permit One commenter suggested that
the criteria for accomplishing these
activities must ba completed in the
National Artificial Reef Plan before
establishment of such reefs can be
encouraged. Another recommended that
the regulstion describe more specifically
the informstion to be supplied by an
applicant with regard to monitoring and
maintaining an artificial reef. The plan
includes general mechanisms and
methodologies for monitoring the
compliance of reefs with permit
requirements, and managing the use of
those reefs. It can be used as a guide for
the information to be supplied by the
permit applicant. Specific conditions for
monitoring and managing, as wsll as for
maintaining artificial reefs mmﬂ{.
needto b; ;ito—npodﬂc and 'hmdl:., :
developed during permit process

. The FJ.S. Coast Guard requested that
they be provided copies of permit -
applications for artificial reefs, and that
a permittes be required to notify the
Coast Guard District Commandsr when
reef construction begins and when it is
completed so timely information can be

included in nptices to mariners, The

" district engineer may elect to consult

with the Coast Guard. when -

appropriate, during the pre-application

phase of the permit process. At any rats,
the Coast Guard will receive public
nolices of permit spplications, and may
meke recommendations to ensure
navigational ssfety on a case-by-case
basls. Appropriate conditions can be
u:i!dad lo permits to provide for such
safety. ~ -

Section 325.1(e): Several commenters
expressed concern with language
changes requiring only additional
Informution “essential to complets an
evaluation” rather than the former °
requirement for information to “assist in
evaluation of the application.” Thay felt
this change would reduca the data base'
on which decisions would bs mada.
They indicated further that without .
necessary additional information,
district engineers would not be able to

make s reasonabls decision, the public’s -

ability to provide meaningful comments
would be limited, and resource agencies .
would bave to spend more time
contacting the applicant and gathering
information. They felt this could
increass delays rather then limlting
them. Several commenters asked that
the regulations be altered to specifically
require submission of information
necessary for a 404(b)(1) evaluation.

Similar concerns were expressed with . .

the change stating that detailed
engineering plans and specifications
would not bs required for a permit
application. Commenters advised that .
without adequate plans or the ability to
routinely require supplemental
information it may be impossible to
fnsure compliance with applicable water
quality criteria or make reasonable
permit decisions. Other commenters
wanted further restrictions placed on
the district engineer's ability to request
additional information. Suggestions
included altering the regulations to
specify the type, need for. and level of
detail which could be requested. and
requiring the district engineer 1o prepare
an analysis of costs and benefits of such
information. Soms commenters objected
to requirements for providing
Information on project alternatives and
on the source and composition of
dredged or fill material. .

This paragraph bas been changed as
proposed. The intent of this change was

to assure that information necessary to .

make 8 decision would be obtained,
while requests for non-essential
information and delays associated with
such requests would be limited.

Section 325.2{a)(6): The new
requirement to document diatrict
engineer decisions contrary to state and
local decisions was adopled essentially
as proposed. The refsrencs to state or
local decisions in the middle of this
paragraph incorrectly did not reference
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. Quality certification procedures required

- the requirement that valid requests for

\
§ 320.4(j)(4) tn addition to § 320.4(j)(2).
¢ adopted paragraph references state
and local decisions in both of these
Paragraphs,

Section 325.2(b)(1)(ii): The May 12.
1983, proposed regulstions sought to
speed up the process by reducing the
standard 80 day comment/waiver period
1o 30'days for state water quality
certifications. Commenters on this
paragraph offered a complete spectrum
of viewa from strong support for the
proposed changes to strong opposition
to the proposal. Comments within this
spectrum included opinions that: states
must have 60 days: certification time
should be the same as allowed by EPA
(Le. 8 months); the proposal is illegal: it
conflicts with some state water quality
certification regulations and procedures:
and it would reduce state and public
input to the decision-meking process.
Most states objected io this reduction
with many citing established water

by statute and/or regulations which
require notice to the public (normally 30
days) and which allow requests for I

public baarings which cannot be
completed within the 30-day period. We
have, therefors, retained the 80 day
period in the July 22, 1982, regulations.
Some Corps districts have developed
formal or informal agreements with the
states, which identify procedures and
time limits for submittal of wutcr quality
certifications and waivers. Where these
are in effect, problems associated with
certifications are minimized.

Many commenters objected to the
May 12, 1963, propdsal to delete from
the July 22, 1982, regulations the
statement, “The request for certificatinn
must be mada in sccordance with the
regulations of the certifying agency.”
Daleting this statement will not delete

certification must be made in
accordancs with State laws. However.
wa have found that, on a case-by-case
basis in some states, the state certifying
agency and the district engineer have
found it beneficial to have some
flexibility to determine what constitutes '
a valld request. Furthermore, we believe
that the state has the responsibility to
determine if it has received s valid
request. If this statement were retained
in the Corps regulation, it would require
the Corps to determine if a request hus
been submitted in accordance with stats
law. To avold this problem, we have
decided to eliminate this statement.
Section 325.2(d)(2): Numerous
commaenters expressed concern with
comment periods of less than 30 days.
They ware concerned that, in order to
expedite processing limes, 15 day










APPENDIX VI

PERMIT APPLICATION PROCEDURES PUBLISHED

IN THE NATIONAL ARTIFICIAL REEF PLAN



THE PERMIT APPLICATION

General

The application form used to apply for a
permit is Engineer Form 4345, Application
for a Department of the Army Permit. You
can obtain the application from one of the
Corps of Engineers district regulatory offices
listed in the back of this pamphiet. Some of-
fices may use a slightly modified form for
joint processing with a state agency; how-

- ever, the required information is basically
- the same. It is important that you provide

complete information in the requested for-
mat. If incomplete information is provided,
processing of your application will be
delayed. This information will be used to
determine the appropriate form of authoriza-
tion, and to evaluate your proposal. Some
categories of activities have been previously

* authorized by nationwide or regional per-
~ mits, and no further Corps approvals are

required. Others may qualify for abbreviated
permit processing, with authorizations in the
form of letters of permission, in which a per-
mit decision can usually be reached in less
than 30 days. For other activities, a Public
Notice may be required to notify Federal,
state, and local agencies, adjacent property
owners, and the general public of the propo-
sal to allow an opportunity for review and
comment or to request a public hearing.
Most applications involving Public Notices
are completed within four months and many
are completed within 60 days.
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The district engineer will begin to process
your application immediately upon receipt of
all required information. You will be sent an
acknowledgement of its receipt and the
application number assigned to your file.
You should refer to this number when
inquiring about your application. Your pro-
posal will be reviewed, balancing the need
and expected benefits against the probable
impacts of the work, taking into considera-
tion all comments received and other rele-
vant factors. This process is called the
public interest review. The Corps goal is to
reach a decision regarding permit issuance
or denial within 60 days of receipt of a com-
plete application. However, some complex
activities, issues, or requirements of law
may prevent the district engineer from meet-
ing this goal.

For any specific information on the evalua-
tion process, filling out the application

forms, or the status of your application, you
should contact the regulatory branch of the
Corps of Engineers district office which has .

jurisdiction over the area where you plan to
do the work.



Typlcal Processing Procedure for a
Standard Individual Permit

1.
2.

3.

Preapplication consultation (obtional)

Applicant submits ENG Form 4345 to
district regulatory office*

Application received and assigned iden-
tification number

Public notice issued (within 15 days of
receiving all information)

15 10.30 day comment period depend-
ing upon nature of activity
Proposal is reviewed* * by Corps and:
Public ‘
Special interest groups
Local agencies
State agencies
Federal agencies

10.
11.
12.

Corps considers all comments

Other federal agencies consulted, if
appropriate

. District engineer may ask applicant to

provide additional information
Public hearing held, if needed

District engineer makes decision

Permit issued
or

Permit denied and applicant advised of
reason

*A local variation, often a joint federal-state application form may be submitted.

* *Review period may be extended K applicant fails to submit information or due fo requirements of
certain laws.
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- .

Evaluation Factors

The decision whether to grant or deny a

permit is based on a public interest review
of the probable impact of the proposed
activity and its intended use. Benefits and
detriments are balanced by consudermg -
effects on items such as:

conservation

economics

aesthetics

general environmental concerns
wetlands

cultural values

fish and wildlife values

flood hazards

floodplain values

food and fiber production
navigation

shore erosion and accretion
recreation

water supply and conservation
water quality

energy needs

safety

needs and welfare of the people
considerations of private ownership
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The following general criteria will be consid-
ered in the evaluation of every application:

D the relative extent of the public and pri-
vate need for the proposed activity,

O the practicability of using reasonable
alternative locations and methods to
accomplish the objective of the pro-
posed activity; and

0 the extent and permanence of the bene-
ficial and/or detrimental effects which
‘the proposed activity is likely to have on
the public and private uses to which the
area is suited.

Section 404(b) (1) of the Clean Water Act

If your project involves the discharge of
dredged or fill material, it will be necessary
for the Corps to evaluate your proposed
activity under the Section 404(b)(1)
guidelines prepared by the Environmental
Protection Agency. The guidslines restrict
discharges into aquatic areas where less
environmentally damaging, practicable alter-
natives exist.



Forms and Permits

The following forms apply to the permit
process:

Application

The form that you will need to initiate the
review process is ENG Form 4345 or a joint
Federal-state application that may be avail
able in your state. The appropriate form
may be obtained from the district regulatory
~ office which has jurisdiction in the area

~ where your proposed project is located.

Individual Permits .

An individual permit may be issued as either
ENG Form 1721, the standard permit, or as
a Letter of Permission. :

D A standard permit is one processed
through the typical review procedures,
(see page 7) which include public notice,
opportunity for a public hearing, and
receipt of comments. It is issued follow-
ing a case-by-case evaluation of a
specific activity. '

O if work is minor or routine with minimum
impacts and objections are unlikely, then
it may qualify for a Letter of Permission
(LOP). An LOP can be issued much
more quickly than a standard permit
since an individual public notice is not
required. The District Engineer will notify

you if your proposed activity qualifies for
an LOP.

General Permits

In many cases the formal processing of a
permit application is not required because of
general permits already issued to the public
at large by the Corps of Engineers. These

are issued on a regional and nationwide
basis.

Separate applications may not be required
for activities authorized by a general permit;
nevertheless, reporting may be required. For
specific information on general permits, con-
tact a district regulatory office.

ENG Form 4336

The third form, ENG Form 4336, is used to
assist with surveillance for unauthorized
activities. The form, which contains a
description of authorized work, should be
posted at the site of an authorized activity. If
the Corps decides it is appropriate for you
to post this form, it will be furnished to you
when you receive your permit. .

Fees. Fees are required for most permits.
$10.00 will be charged for a permit for a
non-commercial activity; $100.00 will be
charged for a permit for a commercial or
industrial activity. The district engineer will
make the final decision as to the amount of
the fee. Do not send a fee when you submit
an application. When the Corps issues a
permit, you will be notified and asked to
submit the required fee payable to the
Treasurer of the United States. No fees are
charged for transferring a permit from one
property owner to another, for Letters of
Permission, or for any activities authorized

by a general permit or for permits to govern-
mental agencies.
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Instructions for
Preparing an Application

The instructions given below, together with
the sample application and drawings, should
help in completing the required application
form. If you have additional questions, do
not hesitate to contact the district regulatory
office.

Block Number 1. Application Number.
Leave this block blank. When your com-
pleted application is received, it will be
assigned a number for identification. You
will be notified of the number in an acknowl-
edgement letter. Please refer to this number
in any correspondence or inquiry concern-
ing your application.

Block 2. Name and address of
applicant(s). Fill in name, mailing address,

- and telephone number(s) for all applicants.
"~ The telephone number(s) should be a num-

ber where you can be reached during busi-
ness hours. If space is needed for additional
names, attach a sheet of white, 8v2 x 11
inch paper labeled .“Block 2 Continued.”

Block 3. Name, address and title of auth-
orized agent. It is not necessary to have an
agent represent you; however, if you do, fill
in the agent’s name, address, title and tele-
phone number(s). If your agent is submitting
and signing the application, you must fill out
and sign the Statement of Authorization in
Block 3.

Block 4. Detailed description of proposed
activity. The written description and the
drawings are the most important parts of the
application. If there is not enough space in
Block 4, (a), (b) or (c) attach additional
sheel(s) of white, 82 x 11 inch paper
labeled ‘Block 4 Continued."

a. Activity. Describe the overall activity.
Give the approximate dimensions of -
structures, fills, excavations (lengths,
widths, heights or depths).
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b. Purpose. Describe the purpose, need
and intended use (public, private, com-
mercial, or other use) of the proposed
activity. Include a description of related
facilities, if any, to be constructed on
adjacent land. Give the date you plan to
begin work on the activity and the date
work is expected to be completed.

¢. Discharge of Dredged or Fill Material.
If the activity will involve the discharge
of dredged or fill material, describe the
type (rock, sand, dirt, rubble, etc.), quan-
tity (in cubic yards), and mode of trans-
portation to the discharge site.

Block 5. Names and addresses of adjoin-
Ing property owners, lessees, etc. whose
property adjoins the waterbody. List com-
plete names, addresses and zip codes of
adjacent property owners (both public and
private), lessee, etc., whose property also
adjoins the waterbody or wetland, in order
that they may be notified of the proposed
activity. This information is usually available
at the local tax assessor office. If more
space is needed attach a sheet of white,
8%2 x 11 inch paper labeled “Block 5
Continued.”

Block 6. Waterbody and location on
waterbody where activity exists or is pro-
posed. Fill in the name of the waterbody
and the river mile (if known) at the location
of the activity. Include easily recognizable
landmarks on the shore of the waterbody to
aid in locating the site of the activity.

Block 7. Location and land where activity
exists or is proposed. This information is
used to locate the site. Give the street
address of the property where the proposed
activity will take place. If the site does not
have a street address, give the best descrip-
tive location (name or waterbody), names
and/or numbers of roads or highways, name
of nearest community or town, name of
county and state, and directions, such as 2
miles east of Brown’s Store on Route 105.



Do not use your home address unless that
is the location of the proposed activity. Do
not use a post office box number.

Block 8. Information about completed
activity. Provide information about parts of
the activity which may be complete. An
activity may have been authorized by a pre-
viously issued permit, may exist from a time
before a Corps permit was required or may
be constructed on adjacent upland.

Block 9. Information about approvals or .
denials by other government agencies.
You may need approval or certification from
other Federal, interstate, state, or local gov-
ernment agencies for the activity described
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in your application. Applications you have
submitted, and approvals, certifications, or
disapprovals that you have received should
be recorded in Block 9. It is not necessary
to obtain other Federal, state, and local per-
mits before applying for a Corps of Engi-
neers permit. :

Block 10. Signature of applicant or agent.
The application must be signed in Block 10
by the owner, lessee, or a duly authorized
agent. The person named in Block 3 will be
accepted as the officially designated agent
of the applicant. The signature will be
understood to be affirmation that the appli-
cant possesses the requisite property inter-

est to undertake the proposed activity.

'
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APPLICATION FOR DEPARTMENT OF THE ARMY PERMIT OMB APPROVAL NO. 0702-0036
(33 CFR 325) Expires 30 Junc 1986

The Department of the Army permit program is authorized by Section 10 of the River and Harbor Act of 1899, Section 404 of the
Clean Water Act and Section 103 of the Marine, Protection, Research and Sanctuaries Act. These laws require permits authorizing
-activities in or affecting navigable waters of the United States, the discharge of dredged or fill material into waters of the United States, .
and the transportation of dredged material for the purpose of dumping it into ocean waters. Information provided on this form will be
used in evaluating the application for a permit. Information in this application is made a matter of public record through issuance of a
public notice. Disclosure of the information requested is voluntary; however, the data requested are necessary in order to communicate

with the applicant and to evaluate the permit application. If necessary information is not provided, the permit application cannot be
processed nor can a permit be issued.

One set of original drawings or good reproducible copies which show the location and character of the proposed activity must be
attached to this application (see sample drawings and instructions) and be submitted to the District Engineer having jurisdiction over
the location of the proposed activity. An application that is not completed in full will be returned.

1. APPLICATION NUMBER (To be assigned by Corps) J. NAME, ADDRESS, AND TITLE OF AUTHORIZED AGENT

None

2. NAME AND ADDRESS OF APPLICANT Telephone no. during business hours

Fred R. Harris act ) (Residence)
852 West Branch Road

A/C ) (Office)
Blue Harbor, Maryland 2170
Statement of Authorization: | hereby designate and suthorize

to act in my behslf as my

Telephone no. during business hours agent in the processing of this permit applicstion and to furnish, upon request,
supplementsl information in support of the application.
AC(30] _S8%5-2779 ({Residen) IGNATURE OF APPLICANT DATE

AC( } (Office)

4. DETASILED DESCRIPTION OF PROPOSED ACTIVITY \S/ g\
N

4. ACTIVITY
Build timber bulkhead and pier and fill.

o)
VA%

4o, PURPOSE

To provide boat access and prevent erosion of shoreline at place of residence.

4c. DISCHARGE OF DREDGED OR FILL MATERIAL

Approximately 200 cubic yards of upland fill will be placed between new bulkhead and
existing shoreline.

B IE IS I IE I O B Sy = O ..

ENG FORM 4345, Apr 83 EDITION OF 1 OCT 77 1S OBSOLETE {Proponent: DAEN-CWO-N)
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5. NAMES AND ADDRESSES OF ADJOINING PROPERTY OWNERS, LESSEES, ETC.,WHOSE PROPERTY ALSO ADJOINS THE WATERWAY

Mary L. Clark Harry N. Hampton
850 West Branch Road 854 West Branch Road
Blue Harbor, Maryland 21703 Blue Harbor, Maryland 21703

(301) 585-8830 (301) 585-3676

6. WATERBODY AND LOCATION ON WATERBODY WHERE ACTIVITY EXISTS OR S PROPOSED
West Branch of the Haven River on Blue Harbor.

7. LOCATION ON LAND WHE RE ACTIVITY EXISTS OR IS PROPOSED
ADDRESS:

852 West Branch Road

STREET, ROAD, ROUTE OR OTHER DEscmrnv@nou
King Edward, Maryland 21703
COUNTY STATE W Z1P CODE

Town of Blue Harbor t\v

LOCAL GOVERNING BODY WITH JURISDICTION OVW

8. 18 any portion of the activity for which suthorization is sought Sl co
if anewer in " Yer*’ give ressona, month and year the activity was

Oves XnNo

dicate the existing work on the drawings.

$. List ali approvais or certifications and denials received trom other federal, inib
discherges or other activities described in this sbplication,

ISSUING AGENCY TYPE APPROVAL IDENTIFICATION NO.

r TION DATE OF APPROVAL OATE OF DENIAL
Town of Blue
Harbor Zoning - BH25172 2 6/30/82
Md DNR Certification DNR258WQ 6/1

8/12/82

10. Application Is hersby made for s permit or Permits to suthorize the sctivities described herein,
this application, and that 10 the best of my knowledge and bellef
suthority to undertake the proposed activities or | am pcting as t

Leortify that § am familiar with the
such Information Is true, complete, and accurate,

he duly suthorized agent of the applicant,

information contained in
I further certify that | possess the

Oct. 15, 1982 .
SIGNATURE OF APPLICANT

DATE SIGNATURE OF AGENT DATE

The application must be signed by the person who desires to undertake the proposed activity (applicant) or it may be signed by a duly
authorized agent if the statement in Block 3 has been filled out and signed.

18 U.5.C. Section 1001 provides that: Whoever, in any manner within the jurisdiction of any department or agency of The
knowingly and willfully falsifies, conceals, or covers up by any trick, scheme, or device a materisl fact or makes any false, fictitious or
fraudulent statements or representations or makes or uses any false writing or document knowing same to contain any false,fictitious or
fruudulent statement or entry, shall be fined not more than $10,000 or imprisoned not more than five years, or both,

United States

-:Do not send & permit protessing fee with this application. The appropriste fee will be assessed when a permit is issued.
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DRAWINGS

General Information

Three types of drawings—Vicinity, Plan, and
Elevation—are required to accurately depict
activities (See sample drawings on pages 16
and 17). :

Submit one original, or good quality copy, of
all drawings on 8%2 x 11 inch white paper
(tracing cloth or film may be used). Submit
the fewest number of sheets necessary to
adequately show the proposed activity.
Drawings should be prepared in accordance
with the general format of the samples,
using block style lettering. Each page
should have a title block. See check list
below. Drawings do not have to be prepared
by an engineer, but professional assistance

* may become necessary if the pro;ect is

large or complex.

Leave a 1-inch margin at the top edge of
each sheet for purposes of reproduction and
binding.

In the tltle block of each sheet of drawmgs
|dent|fy the proposed activity and include
the name of the body of water; river mile (if
applicable); name of county and state; name
of applicant; number of the sheet and total
number of sheets in set; and date the draw-

_ing was prepared.

Since drawings must be reproduced, use
heavy dark lines. Color shading cannot be

‘used; however, dot shading, hatching, or

similar graphic symbols may be used to
clarify line drawings. .

Vlclmty Map

The vicinity map you prowde will be -printed
in any public notice that is issued and used
by the Corps of Engineers and other review-
ing agencies to locate the site of the pro-
posed activity. You may use an existing
road map or U.S. Geological Survey '
topographic map (scale 1:24,000) as the
vicinity map. Please include sufficient details
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to simplify locating the site from both the
waterbody and from land. identify the
source of the map or chart from which the
vicinity map was taken and, if not already

"shown, add the following:

O location of activity site (draw an arrow
showing the exact location of the site on
the map).

O latitude, longitude, river mile, if known,
and/or other information that coincides
with Block 6 on the application form.

O name of waterbody and the name of the
larger creek, river, bay, etc., that the
waterbody is immediately tributary to.

O names, descriptions and location of
landmarks.

O name of all applicable polifical (county,
parish, borough, town, city, etc.) juris-
dictions.

O name of and distance to nearest town,
community, or other identifying loca-
tions.

~ 0O names or numbers of all roads in the

vicinity of the site.
O north arrow.
O scale.

Plan View

The plan view shows the proposed activity _
as if you were looking stralght down on it
from above. Your plan view should clearly
show the following:

O Name of waterbody (river, creek, lake,
wetland, etc.) and river mile (if known) at
location of activity.

O Existing shorelines.

O Mean high and mean low water lines
and maximum (spring) hsgh tide Ilne in’
tidal areas.

O Ordinary high water line and ordmary
low water line if the proposed activity is
located on a non-tidal waterbody.

i



O Average water depths around the
activity. :
O Dimensions of the activity and distance

it extends from the hlgh water line into
the water.

[ Distances to nearby Federal projects, if
applicable.

O Distance between proposed activity and
- navigation channel, where applicable.

O Location of structures, if any, in

navigable waters immediately adjacent
to the proposed activity.

O Location of any wetlands (marshes,
swamps, tidal flats, etc.)

North arrow.
Scale.

If dredged material is involved, you must
describe the type of material, number of
cubic yards, method of handling, and
the location of fill and spoil disposal
area. The drawing should show pro-
posed retention levees, weirs, and/or
other means for retaining hydrauhcally
placed materials.

O Mark the drawing to indicate prevnously
completed portions of the activity.

oo0o

Elevation and/or
Cross Section View

The elevation and/or cross section view is a

scale drawing that shows the side, front, or

vear of the proposed activity. If a section

view is shown, it represents the proposed

structure as it would appear if cut internally

. for display. Your elevation should clearly
show the following: )

O Water elevations as shown in the plan
' vnew

v
b i

O Water depth at waterward face of pro-
posed activity or, if dredging is pro-
posed, dredging and estimated disposal
grades.

O Dimensions from mean high water line
(in tidal waters) for proposed fill or fioat,
or high tide line for pile supported plat-
form. Describe any structures to be built
on the platform.

O Cross section of excavation or fill,
including approximate side slopes.

O Graphic or numerical scale.
O Principal dimensions of the activity.

Notes on Drawings*

0O Names of adjacent property owners who
may be affected. Complete names and
addresses should be shown in Block 5
on ENG Form 4345, '

O Legal property description: Number,
name of subdivision, block and lot
number. Section, Township and Range

(if applicable) from plot, deed or tax
assessment.

.0 Photographs of the site of the proposed

activity are not required; however, pic-
tures are helpful and may be submitted
as part of any application.

- “Drawings should be as clear and simple as possible (i.e., not too “busy").




I SAMPLE DRAWINGS FOR A PERMIT APPLICATION
_ NOTE: THE DRAWINGS SUBMITTED NEED NOT BE PREPARED BY A PROFESSIONAL
l DRAFTSMAN AS IN THESE SAMPLES,
] NOTE:
-3 k=159 " clanneL 1S apPROX 1000 FEET 384
l © O ¥ FROM PROPOSED PIER
15’ :
A »)T‘A'\Pnoposso PIER AND »
; MOORING PILINGS 0
15' FROM L —’Is—}'- 3‘°-+ °
PINTO -2 l"@
PIER —_— KR
2 o o
== "<ﬂ - e, o$
[ 4 LOCATION & &
PN I Y9, I
© 273001 g perymn| ¥ R
WALL L VICINITY MaP
-2 DN o 1000__ 2000 3000
= —
SCALE IN FEET
f—— 34" FROM BLUE HARBOR
STREET MAP
@ 20" 0AK TREE -
WITH NAIL AND N ol
RED MARKER NN \
LOT 26 N -
LoT 23 N
, \:— = = MHW
PROPOSED BULKHEAD :ETURN T PIN
waLL TOP OF APPROX. EXIST BANK
180' AND FiLL ©182.00
I LoT 24 NOTES:
A, /_/, *
1 1 1. ALL DEPTHS BASED ON
MLW:0 00 FT,
Jdl 2. FILTER CLOTH WILL BE
. USED BEHIND BULKHEAD
[
z 3. BULKMEAD TO BE PLACED
. 852 ¥ 'BEHIND FRINGE WETLANDS
W W
: L@ 4. APPROX. 200 CU. YDS. OF
l »l 8 ! of< & UPLAND FILL
o~y 1 >
g 198 ©
(-] ~N -d
«~N Q -—
Qe s E
S z > N
| " f '
l 118.00'
WEST BRANCH RD.
PURPCSE: PREVENT EROSION AND PROPOSED BULKHEAD PIER
PROVIDE BOATING PLAN VIEW AND FILL
I ACCESS 0 40 80
DATUM: MLW 1" s 35 IN: WEST BRANCH HAVEN RIVER
ADJACENT PROPERTY OWNERS: : .
I. MARY L. CLARK FRED R. HARRIS AT: BLUE HARBOR
2. HARRY N. HAMPTON 852 WEST BRANCH ROAD COUNTY OF: KING EDWARD STATE: MD
3 ) BLUE HARBOR, MD 21703 APPLICATION BY: FRED R. HARRIS
SHEET 1 OF 2 DATE 10-i6-82
' REV. [I-28-82
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PROPOSED BULKHEAD AND FILL:

2-10" BPILES ON &' CENTERS
TO BE LEFT STANDING 4
ABOVE DECK ,_‘>

2-10" & MOORING PILINGS
ON I0"CENTERS TO BE
NDING

7 ABOVE MHW N[ T
3 hd 18’
2" X 6" DECK—__ 4
i 3 : 5/8" @ NUTS AND BOLTS
2 X8 caps LTl 2
L. AND STRINGERS \ MHw
' lo - t
' ° +2.8
Missamusrrr amp 0.00
- . et 0o g 414 : L]
S APp : 25
T 29X Exist potTom
BULKMEAD 8"@ PILE -J‘!J 8" @ PILE " ,(J
PILING 16' 16' LONG — 20'LONG —Ml— 25" LONG PILE V=
WITH 10' 7 WITH 12 ] WITH 11" IN
|~ N GROUND IN GROUND GROUND \
- |
SECTION A-A -L
@ oeNoTES DiamMETER 4 0 1 4

E@

FILL AREA VARIES
FR

PROPOSED GRADE

UPLAND FILL

DEAD MAN
PILE 8"@x8

SECTION B-B

CONSTRUCTION DETAIL

PROPOSED BULKHEAD: ELEVATION 4"'1' 4. APPROX.
" E

FILTER CLOTH

2" X 10" TONGUE

4 0

OM I' TO ¢ Z/x8" car

2"x8" WALES 2-OUTSIDE 1-INSIDE

Al

=T

_/

I\

T
Y
1
1

5/8" @ NUT-BOLTS

TOP AND BOTTOM

8" PILINGS ON 6' CENTERS -
6" POINT 7" 70 9" ON BUTT

L}

8 GROOVE SHEET 16, — e, MLW
PILING 10* NOTE: 0.00
LENGTHS I. ALL TIMBER (INCLUDING PIER) PRESSURE

\ AND CHEMICAL TREATED

2. ALL HARDWARE (INCLUDING PIER) HOT
J DIPPED GALVANIZED

3. BULKHEAD TO BE PLACED BEMIND
FRINGE WET LANDS

200 CU. YDS. OF UPLAND FiLL

}———16- WITH 5' ABOVE AND
11’ BELOW SURFACE

PURPOSE: PREVENT EROSION AND
PROVIDE BOATING
ACCESS

DATUM: MLW :

ADJACENT PROPERTY OWNERS:

l. MARY L. CLARK

2 HARRY N, HAMPTON

3.

SECTION VIEWS

FRED R. HARRIS
852 WEST BRANCH ROAD
BLUE HARBOR, MD 21703

PROPOSED BULKHEAD PIER
AND FiLL

IN: WEST BRANCH HAVEN RIVER
AT: BLUE HARBOR

COUNTY OF: KING EDWARD STATE:MD
APPLICATION BY: FRED R. HARRIS

SHEET 20F 2 opDaATE 10-16-82
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" 50 ft,

m.lw,

e

Hi-Rise Condo.
Bay B
Radio or TV
Town Broadcast
Water Tower I A Antenna
I'g,
| = >
|5 S
19 o /o

[, 0 oy

H © &
w o

‘?o I | Buoy ; §

% 2

%, Long.:
Loran C:
Y
- Artificial Reef Depth at Site: ______
Site (Proposed)
Corps Permit Application
Number
N\_/\/\_

State Permit Application

Number

Applicant:

Date:

Sheet: of

Materials Used for Reef:
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DIVISIONS AND DISTRICTS
FOR REGULATORY ACTIVITIES

: Jéﬁ\‘j E

NORTH
PACIFIC

PORTLAND -
NORTH PACIFIC

l
I
/
/

SAN FRANCISCO SOUTH PACIFIC

a
_Hmuw%co

"~ PACIFIC OCEAN

¢

B DIVISION AND DISTRICT HEADQUARTERS
@ DMISION HEADQUARTERS
A DISTRICT HEADQUARTERS

=== — STATE BOUNDARIES

=———— DISTRICT BOUNDARIES

-
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-

\
NEW ENGLAND

IJ
- ST PAU|‘.

A
NORTH CENTRA\L

NEW YORK

PHILADELPHIA NORTH

BALTIMORE ATLANTIC
NORFOLK
A .
INGTON
.
'\ CHARLESTON
SAVANNAH
iy | -
A JACKSONVILLE
A NEW ORLEANS _ .
MISSISSIPPI '
VALLEY = SOUTH ATLANTIC
. | -

Note: In lowa the eastern bank of the Missouri River is regulated by the Omaha office.
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Address correspondence to:

The District Engineer

U.S. Army Engineer
District

Please include attention

line in address.

ALASKA

P.O. Box 898
Anchorage, AK
98506-0898
Attention: NPACO-RF
907/753-2712

ALBUQUERQUE -
P.O. Box 1580
Albuquerque, NM
87103-1580
Attention: SWACO-OR
505/766-2776

"BALTIMORE

P.O. Box 1715

Baltimore, MD 21203-1715
Attention: NABOP-R
301/962-3670

Joint application with

New York, Maryland

BUFFALO

1776 Niagara Street
Buffalo, NY 14207-3199
Attention: NCBCO-S -
716/876-5454 x2313
Joint application with
New York

CHARLESTON
P.O. Box 919
Charleston, SC
29402-0919
Attention: SACCO-P
803/724-4330

" CHICAGO :

- 219 S, Dearborn Street
Chicago, IL 60604-1797
Attention: NCCCO-R
312/353-6428

Joint application with
lllinois

LOCATIONS OF

REGULATORY OFFICES

DETROIT

P.O. Box 1027

Detroit, MI 48231-1027
Attention: NCECO-L
313/226-2218

Joint application with
Michigan

FT. WORTH

P.O. Box 17300

Ft. Worth, TX 76102-0300
Attention: SWFOD-O
817/334-2681

GALVESTON

P.O. Box 1229

Galveston, TX 77553-1229
Attention: SWGCO-R
409/766-3925

HUNTINGTON

502 8th Street
Huntington, WV 25701-2070
Attention: ORHOP-F
304/529-5487

Joint application with
West Virginia

HONOLULU

Building 230, Fort Shafter
Honolulu, HI 96858-5440
Attention: PODCO-O
808/438-9258

JACKSONVILLE

P.O. Box 4970

Jacksonville, FL 32232-0019
Attention: SAJRD
904/791-1659

Joint application with

Florida, Virgin Islands

KANSAS CITY

700 Federal Building

601 E. 12th Street

Kansas City, MO 64106-2896
Attention: MRKOD-P
816/374-3645
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LITTLE ROCK

P.O. Box 867

Little Rock, AR
72203-0867 .
Attention: SWLCO-P
501/378-5295

LOS ANGELES

P.O. Box 2711

Los Angeles, CA 90053-2325
Attention: SPLCO-R
213/688-5606

LOUISVILLE

P.O. Box 59

Louisville, KY 40201-0059
Attention: ORLOP-F
502/582-5452

Joint application with

Minois

MEMPHIS

Clifford Davis Federal
Building

Room B-202

Memphis, TN 38103-1894

Attention: LMMCO-G

901/521-3471

Joint application with

Missouri, Tennessee,

- Kentucky

MOBILE
P.O. Box 2288

Mobile, AL 36628-00001

Attention: SAMOP-S
205/690-2658

Joint application with
Mississippi

NASHVILLE

P.O. Box 1070

Nashville, TN 37202-1070
Attention: ORNOR-F
615/251-5181

Joint application with TVA,
Tennessee, Alabama




NEW ORLEANS
P.O. Box 60267
New Orleans, LA
70160-0267
Attention: LMNOD-S
504/838-2255

NEW YORK .

26 Federal Plaza

New York, NY 10278-0090
Attention: NANOP-R
212/264-3996

NORFOLK _

803 Front Street
Norfolk, VA 23510-1096
Attention: NAOOP-P
804/446-3652

Joint application with
Virginia

OMAHA

P.O. Box 5

Omaha, NE 68101-0005
Attention: MROOP-N
402/221-4133

PHILADELPHIA

U.S. Custom House

2nd and Chestnut Street
Philadelphia, PA
19106-2991

Attention: NAPOP-R
215/597-2812

PITTSBURGH

Federal Building

1000 Liberty Avenue
Pittsburgh, PA 15222 -4186
Attention: ORPOP-F
412/644-4204

Joint application with

* New York

PORTLAND

P.O. Box 2946

Portland, OR 97208-2946
Attention: NPPND-RF
503/221-6995

Joint application with
Oregon

ROCK ISLAND

Clock Tower Building

Rock Island, IL 61201-2004
Attention: NCROD-S
309/788-6361 x6370

Joint application with
Hinois ~

SACRAMENTO

650 Capitol Mall
Sacramento, CA 95814-4794
Attention: SPKCO-O
916/440-2842

ST. LOUIS

210 Tucker Bivd., N

St. Louis, MO 63101-1986
Attention: LMSOD-F
314/263-5703

Joint application with
Minois, Missouri

ST. PAUL

1135 USPO & Custom
House

St. Paul, MN 55101-1479

Attention: NCSCO-RF

612/725-5819

SAN FRANCISCO

211 Main Street

San Francisco, CA 94105-1905
Aftention: SPNCO-R
415/974-0416

SAVANNAH

P.O. Box 889

Savannah, GA 31402-0889
Aftention: SASOP-F
912/944-5347

Joint application with
Georgia

SEATTLE

P.O. Box C-3755

Seattle, WA 98124-2255
Attention: NPSOP-RF
206/764-3495

Joint application with Idaho

115

TULSA

P.O. Box 61

Tulsa, OK 74121-0061
Attention: SWTOD-RF
918/581-7261

VICKSBURG

P.O. Box 60
Vicksburg, MS 39180-0060
Attention: LMKOD-F
601/634-5276

Joint application with
Mississippi

WALLA WALLA
Building 602
City-County Airport
Walla Walla, WA
99362-9265

Attention: NPWOP-RF
509/522-6718

Joint application with
ldaho

WILMINGTON

P.O. Box 1890
Wilmington, NC
28402-1890

Attention: SAWCO-E
919/343-4511 ’

Joint application with North
Carolina

The Division Engineer
U.S. Army Engineer
Division

-NEW ENGLAND

424 Trapelo Road
Waltham, MA 02254-9149
Attention: NEDOD-R
617/647-8338

Joint application with
Massachusetts, Maine
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U. S. OOAST GUARD

PRIVATE AIDS TO NAVIGATION

INFORMATION
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ADDRESSES OF COAST GUARD DISTRICT COMMANDERS

Mailing Address and Telephone Number

Approximate Area

Commander, First.Coast Guard District (oan)
150 Causeway Street
Boston, MA 02114 (617) 223-3644
Commander, Second Coast Guard District (oan)
1430 Olive Street : -
St. Louis, MO 63103 (314) 425-4601
Commander, Third Coast Guard District (oan)
Governors Island -
New York, NY 10004 (212) 668-7192
Commander, Pifth Coast Guard District (oan)
Federal Building
431 Crawford Street
Portsmouth, VA 23705 (804) 398-6000
Commander, Seventh Coast Guard District (oan)
Federal Building
51 SW 1st Avenue
Miami, PL 33130 (305) 350-5654
Commander, Eighth Coast Guard District (oan)
Hale Boggs Pederal Building

500 Camp Street
(504) 589-6298

New Orleans, LA 70130

Commander, Ninth Coast Guard District (oan)
1240 East 9th Street
Cleveland, OH 44199 (216) 522-3910
Commander, Eleventh Coast Guard District (oan)
Union Bank Building
400 Oceangate Blvd.
Long Beach, CA 90802 (213) 590-2311
Cbmmander, Twelfth Coast Guard District (oan)
Government Island

Alameda, CA 93501 (415) 273-7141

Maine, Rhode Island
New Hampshire,
Massachusettp

Hiasiasiﬁpl,
Missouri, Ohio

Connecticut, New York
New Jersey, Delaware
Pennsylvania

Maryland, Virginia,
District of Columbia,
North Carolina

South Carolina,
Georgia, Florida

Western Florida,
Alabama, Mississippi
Texas, Loulsiana

Great Lakes States

Southern California

Northern California

Commander, Thirteenth Coast Guard District (oan) Oregon, Washington,

Federal Building
915 Second Avenue

Seattle, WA 98174 (206) L442-5864

Commander, Fourteenth Coast Guard District (oan)

300 Ala Moana Blvd., 9th Floor
Honqlulu, Hawaii 96850 (808) 546-7109

Commander, Seventeenth Coast Guard District (oan)

P.0. Box 3-5000
Federal_Building
Juneau, Alaska 99802 - (907) 586-2680
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Idaho, Montana

Hawaii

Alaska
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Reverse of CG-2554 (Rev, 7-78)
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DATE
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NAME OF AID

LIGHT LIST NO.
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DEPARTHENT OF
TRANSPCRTATION

J. . COAST GUARD -
CG-4143 (Rev. 3.3

APPLICATION FOR CLASS | PRIVATE AIDSTO
NAVIGATION ON ARTIFICIAL ISLANDS AND FIXED
STRUCTURES

(Please read instructions on reverse)

oOMB APPROVED

2115-0038

1. NAME ANO ADDRESS (including zip code) OF CORPOAATION
SN PERSON MAKING APPLICATION

2. ACTION REQUESTED FOR PRIVATE AIDS TO MAVIGATION

AT esTastisH AND MAINT AN ~ & (Joiscomrinve

. ‘ ' CHANGE OWNERSBNIP F. DATEZ OF ACTION

€. cHanee zquirmEnT

p.(Juove

3. POSITION

A, GFNERAL LOCALITY AND GRID AREA

8. LATITUDE C. LONGITUDE

wHITK
RED
SECONDS

Fi ASH SECONDS

ECLIPSE

D. BLOCK NUMBER € SEN F. LEASE NUMBER G. WELL NUMBER
4 LIGHT
A, CHARACTERISTICS coLon B. NUMBER INSTALLED | C. ILLUMINANT (Check)

Cececrmicairy
,C]o'rnr.n (Specily)

Ccas Clon

SH s 0 4w 60 0o e o 0e Be 00 0u 0t Se o ok 2 4y B Om va 0w 00 05 BEBe

O. REIGHT ABOVE MEAN E. YOL TS
HIGH WATER

F. AMPERES

G. INSIDE DIAMETER M. CAMDLEPOWER (I! known)

LENS GLOBE

S. FOG SIGNAL (Charactenstic wiil be one two-second hlast every twenty seconds)

A, CL ASS 8. MANUFACTURED BY C. MODEL NUMBER
3 a(2-Mile)
CO = (4-Mile)
6. STRUCTURE
A, COLOR 8. HEIGHT ABOVE MEAN HIGH WATER [ C. DEPTH OF WATER BELOW MEAN LOW WATER

7. AUTHORIZED EY CORPS OF ENGINEERS, U. S AD:VY. PERMIT NO.

8. PERISON IN DIRECT CHARGE OF A1D

A. NAME

C. AODRESsS

8. TELEPHONME NUMBER

Attached to this application are:
A JrocaTion rLAT

O-| !CER‘I‘I'ICATI REQUINED BY 33 CFR 67.10.114}

ﬂ.‘ PRINT OF STRUCTURARE

9. The applicant agrees to save the Coast Guard harmless with respect to any claim or claims that may result arising
from the alleged negligence of the operation of the approved aids.

C. [ 403 TO NAVIGATION CQUIPMENT LIST

Commander Coast Guard District

CATE SIGNATURE
TITLE
I
FOR COAST GUARD USE
. Fmom:

A. THMEL ACTION DESCRIBED ABOVE IS

{7 apmmoveD

"1 4GP ROVED SUBJECT TO THE COMMENTS IN BLOCK 11 ON
NEVERSE

B. NOTICE YO MARINERS
CI wiie seissueo
T wiL noT seissueD

C. CHANTS APFECTYED

C. NAMEOF A I1D(S}

. DATE

F. SIGNATURE (By direction in accordance with J3 CFR 67)

PREVIOUS EDITION I5 USABLE 123

SN-7530-00-FO1-6210




INSTRUCTIONS

1. The applicant will complete items 1 throogh'9. 3. You may obtain from the Coast Gaard District

Commender copies of Title 33-Navigstion and
2 Submit in triplicate to the Coast Goard Distdét Navigable Weters, Chapter 1-Coast Guard,
Commander, Attach e location plat, prnt of the Depariment of Transportation, Subchapter C-Aids
structure showing positions of the sids, ¥ com- to Navigation, Part 67-Private Aids to Navi-
plete Aids to Nsvigation Equipment List, end grtion, Outer Continental Shelf aad Weters Under
when establighing or changing a fog signal, the the Jurisdiction of the United States.
certificate required by 33 CFR 67.10-1(4).

11, REMARNKS

124




APPENDIX VII

DONATION AGREEMENT FOR LOUISIANA ARTIFICIAL REEF PLAN )




}

_ | Ilrl\ I T T S D e e ,riﬂlI - I - - - e e e f-f-

LOUISIANA ARTIFICIAL REEF PLANNING AREAS - OFFSHORE LEASE BLOCK LISTING

West Cameron Planning Area

Blocks 586-587, 594-595, 608-609, 616-617

East Cameron Planning Area

Blocks 254-256, 269-274; Vermilion Blocks 262, 281-282

Ship Shoal Planning Area

Blocks 204-209, 214-219, 228-233

South Marsh Island (76) Planning Area

Blocks 65-67, 75-77, 80-82

South Marsh Island (146) Planning Area

Blocks 130-133, 136-139, 146-149

Eugene Island Planning Area

Blocks 346-350, 363-372; Ship Shoal Blocks 320, 343-344

South Timbalier Planning Area

Blocks 128-135, 151-154

West Delta Planning Area

Blocks 69-76, 89-96

‘lain Pass Planning Area

Blocks 144-145, 272-273, 292-306
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ACT OF DONATION STATE OF LOUISIANA

TO THE STATE OF LOUISIANA PARISH OF EAST BATON ROUGE
FROM
ACT OF DONATION

BEFORE US, the undersigned notaries, duly commissioned and qualified in and for the
parish(es)/county and state(s) hereinafter stated, and in the presence of the competent witnesses
hereinafter named and undersigned, on the respective dates hereinafter stated, personally came

and appeared , acting on behalf of __ (insert name) _ Corporation, who declared

the following, to wit:

1. Heis the ___(insert title) _ of __ (insert name) Corporation , hereinafter called
"Donor”, a __(insert state of incorporation) _ corporation, whose address is ___(insert address)

2. He is duly authorized to make the donations specified herein and to execute this Act
of Donation on behalf of Donor.
and
JAMES H. JENKINS, JR., acting on behalf of the Louisiana Department of Wildlife and
Fisheries, who declared the following, to wit:
1. He is the Secretary of the Louisiana Department of Wildlife and Fisheries, the agency
charged with administering and enforcing the Louisiana Artificial Reef Development
Program, pursuant to La. R.S. 56:639.5(B).
2. He is duly authorized to accept the donations specified herein and to execute this Act
of Donation on behalf of the Louisiana Department of Wildlife and Fisheries, acting

on behalf of the State of Louisiana ("Donee").




1.1

1.2

1.3

1.4

1.5

1.6

1.7

1.9

1.10

1.11

ARTICLE I - DEFINITIONS

Agreement. "Agreement" shall mean this Act of Donation from —(insert pame of

Donor) to the State of Louisiana through the Louisiana Department of Wildlife and

Fisheries.

Artificial Reef Fund. "Artificial Reef Fund" shall mean the Louisiana Artificial Reef

- Development Fund, LSA R.S. 56:639.8.

Donated Structure. "Donated Structure" shall mean the ____ (insert description of
structure)  to be used as an Artificial Reef.

Donee. "Donee” shall mean the State of Louisiana through the Louisiana Department of

Wildlife and Fisheries.

Donor. "Donor" shall mean —(insert name of entity) Corporation.

Conservation Fund. "Conservation Fund" shall mean the Louisiana Wildlife and
Fisheries Conservation Fund, as established in La. Const. 1974, Art. VII, Section 10-A.
Louisiana Fishing Enhancement Act. "Louisiana Fishing Enhancement Act" shall mean
the Louisiana Fishing Enhancement Act, LSA R.S. 56:639.1, et seq..

Louisiana Plan. "Louisiana Plan" shall mean the Louisiana Artificial Reef Plan.
Louisiana Artificial Reef Development Program. "Louisiana Artificial Reef
Development Program” shall mean the Louisiana Artificial Reef Development Program,
LSA R.S. 56:639.5.

National Fishing Enhancement Act. "National Fishing Enhancement Act" shall mean
the National Fishing Enhancement Act of 1984, 33 USCA 2101, et seq..

National Artificial Reef Plan. "National Artificial Reef Plan" shall mean the National
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Artificial Reef Plan, 33 USCA 2103.

Notification of Acceptance. "Notification of Acceptance” shall mean the document
entitled "Notification of Acceptance of Structure Placement and Acceptance of Title", a
copy of which is attached hereto and made a part hereof.

Persén. "Person" or "Persons" shall mean both natural and juridical persons as defined
by Louisiana Civil Code Article 24.

Structure Site. "Structure Site" shall mean the site described in Article 5.1 below.

ARTICLE II - DONATION OF STRUCTURE
Donation of Structure. In consideration of the mutual covenants and conditions set forth
below, and for the purpose of enhancing fishing resources within and adjacent to the coast
of the State of Louisiana, Donor, in accordance with the National Fishing Enhancement
Act (and more particularly the. National Artificial Reef Plan, and the Louisiana Fishing
Enhancement Act (and more particularly the Louisiana Artificial Reef Development
Program), does hereby irrevocably donate, transfer, carry, assign, and deliver unto the
Donee the following described structure, which is hereinafter collectively referred to as

"Donated Structure", to wit:

(INSERT DESCRIPTION OF STRUCTURE)

ARTICLE III - WARRANTIES
Disclaimer. This donation is made by Donor without any warranty, either express or

implied, and in particular any warranty as to the condition, fitness, or usability of said
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structure for any purpose, except as provided as follows, or as otherwise provided in this
Agreement.

Materials. Donor warrants that the materials donated meet the applicable requirements
of the National Artificial Reef Plan, the Louisiana Artificial Reef Plan, and any and all

permits issued according to those plans, including but not limited to the permit issued by

“the U.S. Army Corps of Engineers.

Hazardous Material. Donor warrants that, except for possible trace amounts, the
Donated Structure is free of any hydrocarbons or other hazardous materials listed in any
current federal, Louisiana state, or local law, ordinance, rule, regulation, order, decree,
or requirement.

Good Title. Donor wérrants that their title to the Donated Structure is free and clear of

all encumbrances of any kind or description.

ARTICLE IV - PERMITS
Permits. As set out in La. R.S. 56:639.9, Donee shall be responsible for obtaining the
required permits for the construction and management of an artificial reef at the Structure
Site described below pursuant to the National Fishing Enhancement Act and the Louisiana

Fishing Enhancement Act.

ARTICLE V - LOCATION AND PLACEMENT
Location. Operations to place the Donated Structure on the floor of the Gulf of Mexico

shall be conducted by Donor at the site selected by the Donee. The Donated Structure
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shall be placed such that a minimum clearance of fifty (50) feet below the mean low sea
level of the surface of the water is maintained, in such a manner that the Donated Structure
shall be acceptable by the U.S. Coast Guard for the use of unlit aids to navigation to mark
the site. The general location for the placement of the Donated Structure ("Structure Site")
is as follows:

ARFA/BIOCK =~ POLAR COORDINATES

Position. Donor shall place the Donated Structure at the Structure Site described above
on the floor of the Gulf of Mexico in a horizontal/vertical (choose one) position.
Accepted Range. Donor shall place the Donated Structure as accurately as possible on
the Structure Site described above, but in no case shall the Donated Structure be placed
more than five hundred (500) feet from the Structure Site on the floor of the Gulf of
Mexico. Furthermore, in no case shall the Donated Structure be placed such that a
minimum clearance of fifty (50) feet below the mean low sea level of the surface of the
water is not maintained.

Representation. Donor shall provide, at its expense, for a representative of Donee to be
present at the Structure Site described above at the time of placement of the Donated
Structure. Donee's representative shall act as an observer only and shall not serve, nor
be deemed to serve, in any operational or advisory capacity whatsoever. Notwithstanding
the above, Donee's representative may advise the Donor on placement of the Donated
Structure but only at the specific request of the Donor, its agents, employees, or
representatives. In such instances, it is specifically understood that Donor shall assume

all responsibility for and all liability which may be associated with, any action resulting
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from Donor's acting upon such advise, and for any and all consequences arising
therefrom.

Disclaimer. Donor shall assume all responsibility for and all liability which may be
associated with the transport and disposition of the Donated Structure, or any part thereof,
Donee shall assume no liability for the transport and disposition of the Donated Structure,
or any part thereof. The Donor shall be solely responsible for the Donated Structure until
such time as it has been properly placed on the sea floor at the Structure Site specified
above and all other terms and conditions of this Agreement, including but not limited to
Donee's mailing of the completed "Notification of Acceptance" as specified in Article VIII
herein, have been fulfilled.

Stfucture Site Permits. Donor warrants that the Donated Structure shall be sited and
placed in accordance with all terms, conditions, and special conditions of all U.S. Army
Corps of Engineers permits, and all other permits issued to construct the artificial reef, in
addition to all specifications contained herein.

Completion. Donor's pfoper placement of the Donated Structure at the Structure Site
described above and completion of all terms and conditions of this Agreement, including
but not limited to Donee's mailing of the completed "Notification of Acceptance” as
specified in Article VIII herein, shall relieve Donor of any and all obligations or
requirements to further transport or move the structure.

Surveyor's Plat. Donor agrees to furnish Donee with a certified surveyors plat of the
final location and clearance of the Donated Structure within thirty (30) days following final

placement of the Donated Structure.




6.1

7.1

7.2

ARTICLE VI - TITLE
Passing of Title. After the completion of Donor's operations to place the Donated
Structure at the Structure Site described above, and after all other terms and conditions of
this Agreement, including but not limited to Donee's mailing of the cdmpleted
"Notification of Acceptance" as specified in Article VIII herein have been fulfilled, title

to the Donated Structure shall pass from Donor to Donee free and clear of all

encumbrances of any kind or description.

ARTICLE VII - LIABILITY
Delivery of Structure - Donor's Actions. Donor shall be solely responsible for
the Donated Structure until all terms and conditions of this Agreement, including
but not limited to Donee's mailing of the completed "Notification of Acceptance”
as specified in Article VIII herein, have been fulfilled. Donor shall indemnify and
hold Donee harmless from and against any and all claims, demands, or causes of
action of any description in favor of any person for damage or loss to persons or
property arising from Donor's actions or failure to act during the operations
required to deliver the Donated Structure and to properly place it on the Structure
Site described abové and until such time as all other terms and conditions of this
Agreement, including but not limited to Donee's mailing of the completed
"Notification of Acceptance" as specified in Article VIII herein, have been

fulfilled.

Delivery of Structure - Donee's Negligence. Donor shall be solely responsible for the
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Donated Structure and its delivery until such time as all terms and conditions of this
Agreement, including but not limited to Donee's mailing of the completed "Notification
of Acceptance” as specified in Article VIII herein, have been fulfilled. However, Donor
assumes no liability and extends no indemnity to Donee for injury or loss sustained by
Doree, its employees, agents or third parties, arising solely out of the negligence of
Donee, its agents, or employees, during the operations required to deliver the Donated
Structure to the Structure Site deseribed above. It is understood and agreed that Donee's
representative will serve as an observer only and shall not act, nor be deemed to act, in

an operational or advisory capacity during the operations required to deliver and properly

~ place the Donated Structure at the Structure Site. Notwithstanding the above, Donee's

representative may advise the Donor on placement of the Donated Structure but only at the
specific request of the Donor, its agents, employees, or representatives. In such instances,
it is specifically understood and agreed that Donor shall assume all responsibility for, and
all liability which may be associated with, any actions which may result from Donor's
acting upon such advice, and for any and all consequences arising therefrom.

Title Passage of Structure. Donee shall be responsible for Donated Structure only after
all terms and conditions of this Agreement, including but not limited to Donee's mailing
of the completed "Notification of Acceptance” as specified in Article VIII herein, have
been fulfilled. Donee shall have neither any interest in, responsibility for, nor liability for
the Donated Structure or any part thereof until all terms and conditions of this Agreement,
including but not limited to Donee's mailing of the completed "Notification of Acceptance"

as specified in Article VIII herein, have been fulfilled. Donee agrees to indemnify and
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hold Donor harmless from and against any and all claims, demands, or causes of action
in favor of any person for damage or loss that may occur to persons or property arising
after title to Donated Structure passes to the Donee and arising out of or in any way
connected with use of the Donated Structure, or any appurtenances attached thereto by
Donee or other persons, provided that the Donated Structure meets the requirements of the
National Artificial Reef Plan and the Louisiana Artificial Reef Development Program,
except that Donor hereby assumes responsibility and liability for any personal injury,
property damages, loss or damage of any description, including but not limited to loss or
damage to fish or wildlife, or fish or wildlife habitat, which may result from a spill,
seepage, or releﬁse from the Donated Structure of hydrocarbons or hazardous materials
that are listed in any current federal, state or local law, ordinance, rule, regulation, order,
decree, or requirement.

Notice of Claims. In all aforesaid instances wherein the Donee agrees to indemnify the
Donor, if such a claim, demand, or cause of action is filed against Donor, Donor shall
promptly notify Donee in writing and by certified mail. This notice shall be addressed to
the Secretary, Department of Wildlife and Fisheries, and shall specify the nature of and
the specific basis for such claim, demand, or cause of action and the amount claimed, or
the eétimated amount claimed to the extent then known, In all aforesaid instances wherein
the Donor agrees to indemnify the Donee, if such a claim, demand, or cause of action is
filed against Donec; Donee shall promptly notify Donor in writing and by certified mail.

This notice shall be addressed to , and shall specify the nature of

and the Speciﬁc basis for such claim, demand, or cause of action and the amount claimed,
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or the estimated amount claimed to the extent then known.
Legal Representation. In all instances wherein the Donee agrees to indemnify the Donor,
at the election of the Donee, the Donee shall either provide legal representation for Donor
against such claim, demand or cause of action , or reimburse Donor for all reasonable
costs incurred by Donor in defending against such claim, demand or cause of action,
provided that the Donor provides written notice to the Donee as provided above.
Disclaimer - Liability for Maintenance and Repair. After all terms and conditions of
this Agreement, including but not limited to Donee's mailing of the completed
"Notification of Acceptance” as specified in Article VIII herein, have been fulfilled, Donor
shall have no obligation or duty whatsoever to providé for the maintenance or repair of the
Donated Structure or any appurtenance attached thereto.
ARTICLE VIII - ACCEPTANCE
Appearance by Donee. Donee hereby appears for the purpose of accepting both the
Donated Structure and the funds upon the fulfillment of the conditions specified below.
Obligation to Accept by Donee. Donee hereby obligates itself to accept the donation of
both the Donated Structure and the funds specified herein upon the fulfillment of the
following conditions:
a. Donor has in fact delivered the Donated Structure to the proper Structure Site as
specified herein;
b. Donor has completed any and all operations to place the Donated Structure at the
Structure Site as specified herein;

¢.  Donor has conducted a survey and procured a certified surveyor's plat of the Donated
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Structure at the Structure Site after operations have been completed in full;
d.  Donor has delivered the certified surveyor's plat, as specified in section "c", above
to the Donee;
e. Donee has received, examined, and accepted Donor's certified surveyor's plat and has
sent to Donor by certified mail a completed and signed "Notification of Acceptance
of Structure Placement and Acceptance of Title", ("Notification of Acceptance") a
blank copy of which is attached hereto and made a part hereof, by certified mail.
Unless otherwise agreed, Donee will mail such notification within three (3) working
days following receipt of the certified surveyor's plat from Donor, provided that
Donee accepts such certified surveyor's plat as indicating proper placement of the
Donated Structure at the Structure Site.
Acceptance by Donee. Donee's acceptance of the Donated Structure and funds shall be
deemed to occur and title shall pass only upon the fulfillment of the conditions specified
in Section 8.2 (a;e) above. Acceptance shall particularly be deemed to occur and title shall
pass at 12:00 midnight on the date that Donee mails to Donor the completed "Notification
of Acceptance”. Acceptance shall not be deemed to occur at any time prior to the
fulfillment of said conditions. It is specifically understood and agreed that Donee shall
have no ownership interest in the Donated Structure unless and until Donee mails the
completed "Notification of Acceptance” and any and all liability for actions, occurrences,
or omissions which might occur prior to Donee's mailing of the completed "Notification
of Acceptance"”, other than those arising solely out the direct negligehce of the Donee, as

provided in Section 7.2 above, shall be the sole responsibility of the Donor.
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ARTICLE IX - DONATION TO ARTIFICIAL REEF FUND
Donation to the Artificial Reef Fund. Donor agrees to and shall donate to the

Conservation Fund the sum of $ ,-as provided by the Louisiana Fishing

Enhancement Act and the Louisiana Artificial Reef Development Program, with such sums
then to be placed in the Artificial Reef Fund for the benefit of the Louisiana Artificial Reef
Development Program pursuant to the Louisiana Fishing Enhancement Act and the
Louisiana Artificial Reef Development Program, as presently written. The Donor shall
deliver the aforesaid sum to the Donee simultaneously with delivering the certified
surveyor's plat to the Donee. Acceptance of the aforesaid sum shall be deemed to occur
upon Donee's acceptance of the Donated Structure and title passage of the Donated
Structure as evidenced by the Donee's mailing of the completed Notification of Acceptance

as provided in Article VIII herein.




NOTIFICATION OF ACCEPTANCE OF STRUCTURE PLACEMENT
AND ACCEPTANCE OF TITLE

Mr.

Dear Mr. :

Reference is made to an Act of Donation to the State of Louisiana from the * dated *. The
Department of Wildlife and Fisheries has received and reviewed the certified surveyor's plat
depicting the final locations of your structure * at our * reef site.

Pursuant to the aforementioned Act of Donation, in particular Article VIII, the Department of
Wildlife and Fisheries hereby accepts the placement of the donated structure and the title to said
structure.

Thank you for your cooperation in this matter.

Sincerely,

Rick A. Kasprzak
Artificial Reef Coordinator
Marine Fisheries Division

RAK/lar

C:




THUS DONE AND SIGNED this __day of , 1994, at

» in the presence of the undersigned competent witnesses who hereunto sign their
names with said appearers and me, notary.

WITNESSES: DONOR:

BY:

NOTARY PUBLIC

THUS DONE AND SIGNED this _________day of , 1994, at Baton

Rouge, Louisiana in the presence of the undersigned competent witnesses who hereunto sing their
names with said appearers and me, notary.

WITNESSES: DONEE:

LOUISIANA DEPARTMENT OF
WILDLIFE AND FISHERIES

BY:
JAMES H. JENKINS, JR.
SECRETARY

NOTARY PUBLIC







